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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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Commodity Exchange Act 


AMERICAN COMMODITY BROKERS, INC. PHYLLIS C. 
DEMPSTER and JOHN WHELAN. CEA Docket No. 
185. (With respect to John Whelan). Failure to 
meet financial requirements — Filing of false 
financial reports — Undersegregation of custom- 
ers’ funds — Failure to keep accounts and records 
as required under the regulations — Responsibility 
for functions of corporation — Aiding and abet- 
ting in violations — Denial of trading privileges 


(No. 15,538) 


In re AMERICAN COMMODITY BROKERS, INC., PHYLLIS C. DEMP- 
STER, AND JOHN WHELAN. CEA Docket No. 185. Decided No- 
vember 19, 1973, with respect to respondent John Wehlan. 


Failure to meet financial requirements — Filing of false financial reports — 
Undersegregation of customers’ funds — Failure to pay money due 
and owing to customers — Failure to keep accounts and records 
as required under the regulations — Responsibility for functions 
of corporation — Aiding and abetting in violations — 

Denial of trading privileges 


Where respondent John Whelan, as Vice President of respondent corporation, 
aided and abetted respondent Phyllis C. Dempster, President of said 
corporation, in the wilful violations of the Act and regulations by the 
respondent corporation, and acted in combination or in concert with 
respondent Dempster as to such violations, respondent Whelan is punish- 
able as a principal. Respondent John Whelan is ordered to cease and 
desist from the violations found herein, and is denied all trading 
privileges on all contract markets for three years, as stated in the 
order herein. The sanction is to deter. 


Richard W. Davis, for complainant. 
Richard L. Schmidt, Jr., Detroit, Mich., for respondent John Whelan. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1), hereafter sometimes referred to 
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as the Act, instituted by a complaint and notice of hearing issued 
by the Under Secretary of Agriculture and filed on September 13, 
1971. The respondents are the American Commodity Brokers, Inc., 
and two officers of the corporation, Phyllis C. Dempster, Presi- 
dent, and John Whelan, Vice-President. 


The complaint alleges that the respondent corporation was man- 
aged, directed and controlled by the individual respondents; that 
the corporation operated as a registered futures commission mer- 
chant without meeting the minimum financial requirements of the 
Act and the regulations thereunder; that it filed with the Com- 
modity Exchange Authority a false financial report; that it failed 
to properly segregate the funds of its customers; that it failed 
to compute and record daily the amount of customers’ funds 
which should have been segregated; and that it failed and refused 
to pay to some of its customers money due and owing to them. 


Respondent John Whelan filed an answer on November 1, 1971, 
generally denying the allegations of the complaint and stating 
that he was not responsible for making final decisions regarding 
management, direction and control. Respondents American Com- 
modity Brokers and Phyllis C. Dempster filed an answer on De- 
cember 6, 1971, generally admitting the jurisdictional allegations 
and denying the substantive allegations. 


As a result of the first pre-hearing conference in this proceed- 
ing, complainant, the respondent corporation, and the respondent 
Dempster agreed to settle the matter by stipulation and consent 
to an order. The respondent corporation and the respondent 
Dempster admitted for the purposes of the administrative pro- 
ceeding that they had violated the Act and regulations, as alleged 
in the complaint, and consented to a cease and desist order and 
an order suspending their trading privileges on contract markets 
for five years. The respondent Whelan refused to accept the same 
consent terms agreed to at the pre-hearing conference by the re- 
spondent corporation and Mrs. Dempster. 


Respondent Whelan was not represented by counsel at the pre- 
hearing conference and was granted a postponement of the hear- 
ing in order to obtain counsel and file a substitute answer, which 
he did. In his answer, he generally admitted the allegations of the 
complaint as to the respondent corporation but denied his respon- 
sibility for the corporation’s actions. 


At another pre-hearing conference preceding the rescheduled 
hearing, the complainant and respondent Whelan agreed and stip- 
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ulated to most of the factual allegations of the complaint, and 
that the sole issue involved was respondent Whelan’s contention 
that his authority and responsibility were such that he should not 
be held responsible for any wrongdoing of the respondent corpo- 
ration. 


Respondent Whelan was represented at the oral hearing held in 
Detroit, Michigan, on June 15, 1972, by Richard L. Schmidt, Jr., 
Esq., Detroit, Michigan. Richard W. Davis, Jr., Esq., Office of the 
General Counsel, United States Department of Agriculture, ap- 
peared as counsel for the complainant. Both sides offered oral 
testimony; and complainant introduced documentary evidence. 
The record contains 88 pages of oral testimony and 10 exhibits, 
some of which are multi-page documents. Briefs were filed by 
both parties; the final brief being filed on August 2, 1972. 


Harry S. McAlpin, Chief Administrative Law Judge, filed an 
initial Decision and Order on September 17, 1973, in which he 
found that the complainant failed to carry its burden of proof, 
and he proposed that the complaint be dismissed. 


An appeal was filed by the complainant on October 16, 1973, 
and respondent Whelan’s response was filed on October 30, 1973. 
Oral argument was heard before the Judicial Officer on Novem- 
ber 8, 1978, in the Detroit, Michigan, area. The Judicial Officer 
has final administrative authority to decide cases under the Com- 
modity Exchange Act (37 F.R. 28475) .2 


FINDINGS OF FACT 


1. Respondent American Commodity Brokers, Inc., a corpora- 
tion organized and existing under the laws of the State of Michi- 
gan, with offices at 415 South Monroe, Monroe, Michigan, was at 
all times material herein, a registered futures commission mer- 
chant under the Commodity Exchange Act, engaged in trading in 
commodities for future delivery for the accounts of customers and 
holding for such customers sums of money, representing deposits 


1. The office of Judicial Officer is a career position established pursuant to 
the Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 
2 of 1953 (5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Ju- 
dicial Officer held the office from 1942 to 1972. The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s 
regulatory programs since 1949 (including 3 years’ trial litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards 
Act regulatory program). 
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of margin by and trading profits accruing to such customers. At 
all such times, the respondent corporation was subject to the min- 
imum financial requirements specified in § 1.17 of the regulations 
under the Commodity Exchange Act (17 CFR 1.17). 


2. Respondent Phyllis C. Dempster, an individual whose busi- 
ness address is the same as that of the respondent corporation, is 
now, and was at all times material herein, President of the re- 
spondent corporation and responsible for the management, direc- 
tion and control of its activities. Respondent John Whelan was, 
at all times material herein, the Vice-President of the respondent 
corporation. 


3. The transactions in commodities for future delivery, re- 
ferred to herein, could have been used for hedging transactions 
in interstate commerce in such commodities or the products or 
by-products thereof, or for determining the price basis of trans- 
actions in interstate commerce in such commodities, or for de- 
livering such commodities sold, shipped or received in interstate 
commerce. 


4. On March 31, 1970, the respondent corporation engaged as 
a registered futures commission merchant under the Commodity 


Exchange Act, notwithstanding that at that time it failed to meet 
the minimum financial requirements prescribed by § 1.17 of the 
regulations issued by the Secretary of Agriculture under the Act 
(17 CFR 1.17). As of March 31, 1970, the respondent corporation 
lacked approximately $84,000 of having enough working capital 
to meet such minimum financial requirements. 


5. During the period from March 5 to August 6, 1970, the re- 
spondent corporation, in the regular course of its business as a 
futures commission merchant, carried accounts of customers who 
traded in commodity futures on contract markets subject to the 
provisions of the Commodity Exchange Act and the regulations 
thereunder. Such accounts, the trading therein, and the handling 
and disposition of funds in connection therewith, were subject to 
the provisions of the Act and regulations. At all such times, the 
respondent corporation had to its credit with banks or other de- 
positories, money in varying amounts, held in segregated accounts 
and identified as customers’ funds representing deposits of margin 
by and trading profits accruing to such customers. 


6. During the period between March 5 and April 9, 1970, both 
inclusive, the respondent corporation was undersegregated, that 
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is, during the period mentioned the total amount of customers’ 
funds held in segregation as above described in Finding 5 was 
less than the amount necessary to pay all credits and equities due 
to such customers. As of March 5, March 31 and April 9, 1970, 
such deficits amounted to approximately $10,000, $18,000 and 
$20,000 respectively. 


7. During the period from April 10 through August 6, 1970, 
the respondent corporation failed to make any computation or 
permanent record, as of the close of the market on each business 
day, of the amount of money, securities, and property required to 
be held in segregated account in order to pay all credits and equi- 
ties due to its customers, as provided in § 1.32 of the regulations 
(17 CFR 1.82). 


8. On May 7, 1970, the respondent corporation submitted to the 
Commodity Exchange Authority a financial report (Form 1-FR) 
as of March 31, 1970, assigned by respondent Phyllis C. Dempster. 
The report contained material false statements in that: (1) it 
stated the firm had an excess of adjusted working capital in the 
amount of $22,971.94, when actually it had an insufficiency of ad- 
justed working capital in the amount of approximately $84,000; 
(2) it stated the firm had current assets of approximately $56,- 
000, when it actually had current assets of approximately $20,- 
000; and (8) it stated the firm had current liabilities of approxi- 
mately $22,000, when it actually had current liabilities of ap- 
proximately $94,000. 


9. As of April 21, 1970, the respondent corporation had failed 
and refused to remit to its customers $2,606.95 due and owing by 
it to such customers in connection with transactions in commodi- 
ties for future delivery which the respondent corporation had 
made for the account and benefit of such customers. During 
March 1970, the respondent corporation issued checks to four cus- 
tomers in purported payment of $2,518.95 of the aforesaid sum, 
but such checks were returned by the bank upon which they were 
drawn because of insufficient funds in the corporate respondent’s 
account. 


10. The respondent Phyllis C. Dempster, President of respond- 
ent corporation, met the respondent John Whelan when she was 
a customer at the Trenton State Bank, where he was Assistant 
Vice-President. She hired him in 1969 as Assistant to the Presi- 
dent to be an “overseer” of all of her various corporations, includ- 
ing the respondent corporation. After being employed for about 
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a month as Assistant to the President, respondent Whelan went 
to Chicago to manage the Chicago office of the respondent corpo- 
ration. He held that position for about five or six weeks when he 
returned to Detroit to be the “overseer” of the respondent corpo- 
ration. He became Vice-President of the respondent corporation 


in September of 1969. 


11. Although the respondent corporation had several branch of- 
fices which were franchise operations, respondent John Whelan, 
as Vice-President of the respondent corporation, was responsible 
for the following functions with respect to all of the corporation’s 
offices: the execution of the customers’ orders; the recording of 
the orders in the customers’ contract ledgers; seeing that the cus- 
tomers’ accounts were properly maintained and accounted for; 
making sure that the customers’ funds were properly deposited 
in segregated accounts; making payment to the customers; and 
reconciling the checking accounts of the four branch offices of the 
respondent corporation and the home office. 


12. Respondent John Whelan was in charge of preparing the 
financial report as of March 31, 1970, involved in this case. The 
report was prepared by Mr. Whelan, together with Mr. James F. 


Thorne, Director of Corporate Planning of Dempster Investment 
Company, the parent company of the respondent corporation. Mr. 
Brand, the Comptroller of both the parent company and the re- 
spondent corporation, who was next in command of the respond- 
ent corporation after the respondent Whelan, also participated in 
preparing the March 31, 1970, financial report. Mrs. Dempster 
signed the March 31, 1970, financial report without making any 
changes in it. 


13. The respondent John Whelan knew that the respondent cor- 
poration was operating while seriously underfinanced, as 
charged in the complaint; that the financial report as of March 
31, 1970, was materially false; that the respondent corporation 
did not maintain customers’ funds properly segregated on the 
dates involved in this case; that the segregation records were not 
kept during the period involved in this case; and that the cus- 
tomers involved in this case were not paid. 


14. The respondent John Whelan wilfully aided and abetted the 
respondent Phyllis C. Dempster in the violations by the respond- 
ent corporation involved in this case and acted in combination or 
concert with her as to such violations. 
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CONCLUSIONS 


It is admitted in this proceeding that the respondent corpora- 
tion violated the Act and regulations as set forth in the findings 
of fact. The violations are of two types—(1) violations relating 
to the minimum financial requirements, i.e., operating while un- 
derfinanced and filing a false report as to the firm’s financial con- 
dition; and (2) violations relating to customers’ funds, i.e., fail- 
ing to properly segregate such funds, keep proper records, and 
remit amounts due to customers. 


Specifically, it is admitted (1) that the corporation lacked ap- 
proximately $84,000 on March 31, 1970, of having the required 
working capital; (2) that the corporation filed a false financial 
report with the Commodity Exchange Authority as of March 31, 
1970, stating (i) that the firm had $22,971.94 excess adjusted 
working capital, when actually it had an $84,000 insufficiency; (ii) 
that the firm had current assets of approximately $56,000, when 
it actually had current assets of approximately $20,000; and (iii) 
that the firm had current liabilities of approximately $22,000, 
when it actually had current liabilities of approximately $94,000; 
(3) that the corporation failed to properly segregate customers’ 
funds from March 5 to April 9, 1970, having deficits ranging from 
$10,000 to $20,000 in the customers’ segregated accounts; (4) 
that during the period from April 10 through August 6, 1970, 
the corporation failed to make any computation or permanent rec- 
ord as of the close of each business day of the amount of money, 
securities, and property required to be held in segregated ac- 
counts; and (5) that as of April 21, 1970, the respondent corpo- 
ration had failed and refused to remit to customers $2,606.95 
(four checks in purported payment of $2,518.95 of such sum were 
returned because of insufficient funds). 


The only issue in this proceeding relates to whether the re- 
spondent John Whelan, Vice-President of respondent corporation, 
may be held responsible as a principal for such violations. 


The Chief Administrative Law Judge found and concluded that 
the respondent John Whelan “was a vice president of the respond- 
ent corporation in name and title only, and was not responsible 
for the management, direction and control of the activities of the 
respondent corporation in any manner as would impute to him 
responsibility for any wrongdoing admitted by and attributable 
to the respondent corporation and its President, respondent 
Dempster” (Finding 16). 
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It is my practice, required by reason as well as by many clear- 
cut judicial precedents, to give great weight to the findings by 
the Administrative Law Judges, who have the advantage of see- 
ing and hearing the witnesses testify (see, e.g., In re Sy B. Gaiber 
& Co., 31 Agriculture Decisions 474, 498 (1972) ; In re Lowis Rom- 
off, 31 Agriculture Decisions 158, 172 (1972); In re Cardwell 
Dishmon, 31 Agriculture Decisions 1002, 1004 (1972); In re Ar- 
thur N. Economou, 32 Agriculture Decisions 14, 36-37 (1973), 
appeal pending. 


However, it is recognized that the weight to be given to an Ad- 
ministrative Law Judge’s findings reaches its maximum when it 
turns on credibility (see Ward v. N.L.R.B., 462 F.2d 8, 11-13 
(C.A. 5, 1972) ; Fairbank v. Hardin, 429 F.2d 264, 268 (C.A. 9, 
1970) ; NLRB v. Majestic Weaving Co., 355 F.2d 854, 859 (C.A. 
2, 1966) ; Cella v. United States, 208 F.2d 783, 788 (C.A. 7, 1953), 
certiorari denied, 347 U.S. 1016; National Labor Relations Board 
v. Swinerton, 202 F.2d 511, 514 (C.A. 9, 1953), certiorari denied, 
346 U.S. 814; National Labor Relations Board v. Dinion Coil Co., 
201 F.2d 484, 490 (C.A. 2, 1952)). In this case, the Administra- 
tive Law Judge seems to base his ultimate finding and conclusion 
on the weight to be given to the evidence, rather than on his view 
as to the veracity of the witnesses. Hence this case does not turn 
on the credibility of the witnesses. 


Inasmuch as I believe that the Administrative Law Judge’s ulti- 
mate finding and conclusion is contrary to the overwhelming 
weight of the evidence in the record, and is contrary to the ad- 
missions made by the respondent John Whelan at the hearing, I 
am compelled to differ with the Chief Administrative Law 
Judge’s ultimate finding and conclusion (see, e.g., F.C.C. v. Al- 
lentown Broadcasting Co., 349 U.S. 358, 364-365 (1955); Uni- 
versal Camera Corp. v. Labor Bd., 8340 U.S. 474, 492-497 (1951); 
Radio Comm’n v. Nelson Bros. Co., 289 U.S. 266, 285-286 (1933) ; 
Southern Nat. Mfg. Co., Inc. v. Environmental Pro. Agcy., 470 
F.2d 194, 197 (C.A. 8, 1972) ; Retail, Wholesale and Department 
Store U. v. N.L.R.B., 466 F.2d 380, 887 (C.A. D.C., 1972) ; OKC 
Corp. v. F.T.C., 455 F.2d 1159, 1162-1163 (C.A. 10, 1972); Nix 
v. N.L.R.B., 418 F.2d 1001, 1008 (C.A. 5, 1969) ; Joy Silk Mills v. 
National Labor Relations Board, 185 F.2d 7382, 742 (C.A. D.C., 
1959), certiorari denied, 341 U.S. 914; Canteen Corp., 32 AdL 2d 
768, 769-773 (NLRB, 1973) ; Davis, Administrative Law Treatise 
(1958 and 1970 Supp.) § 10.04)). 
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I. The Respondent Whelan Aided and Abetted in the Re- 
spondent Corporation’s Violations, and Acted in Combina- 
tion or Concert with Respondent Dempster in Such Viola- 
tions. 


Section 13(a) of the Commodity Exchange Act, as added Feb- 
ruary 19, 1968, provides (7 U.S.C. 13c(a)): ? 


(a) Any person who commits, or who willfully aids, abets, 
counsels, commands, induces, or procures the commission of, 
a violation of any of the provisions of this chapter, or any 
of the rules, regulations, or orders issued pursuant to this 
chapter, or who acts in combination or concert with any other 
person in any such violation, or who willfully causes an act 
to be done or omitted which if directly performed or omitted 
by him or another would be a violation of the provisions of 
this chapter or any of such rules, regulations, or orders may 
be held responsible in administrative proceedings under this 
chapter for such violation as a principal. 


Under § 13(a) of the Act, it is only necessary to show that the 
respondent John Whelan wilfully aided or abetted in the respond- 
ent corporation’s violations, or acted in combination or concert 
with the respondent Phyllis C. Dempster in such violations; it is 
not necessary to show that he had the power to compel Mrs. Demp- 
ster, President of respondent corporation, to stop engaging in 
such violations. 


To illustrate that point, which is at the heart of this case, if 
the Vice-President in charge of managing a corporation dealing 
in stocks and bonds learned that the firm was selling stolen stocks 


2. The legislative history with respect to this and other amendments en- 
acted in 1968 states (H. Rep. No. 743, 90th Cong., 1st Sess., pp. 1, 7 (1967): 

The 28-to-1 vote by which the committee has approved this bill 
reflects the overwhelming support that this legislation enjoys from 
the various segments of agriculture and the general public that 
have either an interest in or a responsibility for the maintenance 
of sound and honest futures markets. 

se * 

With these three changes, the committee is of the opinion that 
the bill contains such additional regulatory authority as is clearly 
indicated as being desirable and feasible at the present time and 
under existing conditions. The committee believes that this extension 
of authority will provide a useful tool for the Commodity Exchange 
Authority in its regulation of the commodity futures markets, will 
add to the usefulness of the markets, and will in no way interfere 
with any legitimate activity. 
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and bonds, and so advised the President of the firm, who refused 
to end the practice, the Vice-President could not continue to deal 
in the stolen securities for the firm, selling some stolen securities 
himself and supervising the sale of stolen securities by other em- 
ployees of the firm, without being subject to a criminal prosecu- 
tion. 


It is well established that an official of,a firm having a respon- 
sible share in the furtherance of an unlawful transaction is crimi- 
nally responsible for the violation. United States v. Dotterweich, 
320 U.S. 277, 281-285 (1943) ; United States v. Eskow, 422 F.2d 
1060, 1068-1069 (C.A. 2, 1970), certiorari denied, 398 U.S. 959; 
Carolene Products Co. v. United States, 140 F.2d 61, 65-66 (C.A. 
4, 1944), affirmed on other grounds, 323 U.S. 18; Wood v. United 
States, 204 F.55, 58 (C.A. 4, 1918), certiorari denied sub nom. 
Rhea v. United States, 229 U.S. 617. See, also, Restatement of the 
Law, Agency 2d, § 359A. 


The common law principle, in this respect, is codified in 18 
U.S.C. 2 (formerly 18 U.S.C. 550). It is provided in 18 U.S.C. 2: 


§ 2. Principals. 


(a) Whoever commits an offense against the United 
States or aids, abets, counsels, commands, induces or pro- 
cures its commission, is punishable as a principal. 


(b) Whoever willfully causes an act to be done which if 
directly performed by him or another would be an offense 
against the United States, is punishable as a principal. 


Section 13(a) of the Commodity Exchange Act, quoted above, 
was drafted by the Department to make applicable in the admin- 
istrative proceedings under the Act the same type of responsibil- 
ity applicable in criminal proceedings under 18 U.S.C. 2 (for- 
merly 18 U.S.C. 550). This was explained by the Department’s 
attorney as follows: ® 


Mrs. Prokop. What we are trying to accomplish here is to 
make applicable to administrative proceedings, the same type 
of responsibility that applies in criminal proceedings under 
the provisions of title 18 U.S.C., section 2. Now, title 18 
U.S.C., section 2, does not have the word “willfully” in it. It 
is perhaps inherent under the decisions in regard to offenses 


3. Hearings before the Committee on Agriculture, House of Represent- 
atives, 90th Cong., 1st Sess., on H.R. 11930 and H.R. 12317, p. 66 (1967). 
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like abetting and I think it would be implied with respect to 
counseling, commanding, inducing, procuring, and so forth. 
It is not so clear that it is inherent in the word “aiding.” We 
did not tend to hold someone responsible for an unintentional 
aiding of someone’s improper actions in an administrative 
proceeding. So we put in the word “willfully” in conjunction 
with “aiding,” feeling that this would solve the problem from 
the standpoint of the trade who were concerned. 


Mr. Dole. In other words, you mean one can commit a vio- 
lation unknowingly or unwillfully and be punished under sec- 
tion 27 [which added § 13(a) to the Act]? 


Mrs. Prokop. No. 


You see, we put the word “willfully” ahead of “aiding,” 
because the word “aid” under some of the decisions was not 
clearly limited to situations in which there was a knowing 
participation. It did not seem to be necessary to add that word 
with respect to the rest of the activities in that series, be- 
cause inherently, they include some element of knowledge. 


What we are trying to do in this section is to make appli- 


cable to administrative proceedings the same standard that 
would apply under 18 U.S.C. 2. 


The criminal law provisions of 18 U.S.C. 550 (now 18 U.S.C. 
2) were applied in United States v. Dotterweich, 320 U.S. 277 
(1943), in holding the President, who was also General Manager, 
of a corporation liable for the firm’s violations under the Federal 
Food, Drug, and Cosmetic Act. The Court explained the appli- 
cability of 18 U.S.C. 550 as follows (320 U.S. at 281): 


The statute makes “any person” who violates § 301(a) 
guilty of a “misdemeanor.” It specifically defines “person” 
to include “corporation.” § 201(e). But the only way in which 
a corporation can act is through the individuals who act on 
its behalf. New York Central & H. R.R. Co. v. United States, 
212 U.S. 481. And the historic conception of a “misdemean- 
or” makes all those responsible for it equally guilty, United 
States v. Mills, 7 Pet. 138, 141, a doctrine given general ap- 
plication in § 332 of the Penal Code (18 U.S.C. § 550). 


Under the Federal Food, Drug, and Cosmetic Act and the aid- 
ing and abetting provisions of 18 U.S.C. 550, the defendant was 
held liable for the corporation’s violations even though he did not 
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have personal knowledge of the specific violations involved in the 
case. The Court held (320 U.S. at 284-285) : 


To speak with technical accuracy, under § 301 a corpora- 
tion may commit an offense and all persons who aid and abet 
its commission are equally guilty. Whether an accused 
shares responsibility in the business process resulting in un- 
lawful distribution depends on the evidence produced at the 
trial and its submission—assuming the evidence warrants it 
—to the jury under appropriate guidance. The offense is com- 
mitted, unless the enterprise which they are serving enjoys 
the immunity of a guaranty, by all who have such a respon- 
sible share in the furtherance of the transaction which the 
statute outlaws, namely, to put into the stream of interstate 
commerce adulterated or misbranded drugs. Hardship there 
doubtless may be under a statute which thus penalizes the 
transaction though consciousness of wrongdoing be totally 
wanting. Balancing relative hardships, Congress has pre- 
ferred to place it upon those who have at least the opportunity 
of informing themselves of the existence of conditions im- 
posed for the protection of consumers before sharing in il- 
licit commerce, rather than to throw the hazard on the inno- 
cent public who are wholly helpless. 


It would be too treacherous to define or even to indicate by 
way of illustration the class of employees which stands in 
such a responsible relation. To attempt a formula embracing 
the variety of conduct whereby persons may responsibly con- 
tribute in furthering a transaction forbidden by an Act of 
Congress, to wit, to send illicit goods across state lines, would 
be mischievous futility. In such matters the good sense of 
prosecutors, the wise guidance of trial judges, and the uli- 
mate judgment of juries must be trusted. Our system of crim- 
inal justice necessarily depends on “conscience and circum- 
spection in prosecuting officers,” Nash v. United States, 229 
U.S. 373, 378, even when the consequences are far more 
drastic than they are under the provisions of law before us. 
See United States v. Balint, supra (involving a maximum sen- 
tence of five years). For present purpose it suffices to say 
that in what the defense characterized as “‘a very fair charge” 
the District Court properly left the question of the respon- 
sibility of Dotterweich for the shipment to the jury, and 
there was sufficient evidence to support its verdict. 
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Similarly, the President and Vice-President, who were the di- 
recting heads, of a corporation were held liable, under 18 U.S.C. 
550, for violating the Federal Filled Milk Act in Carolene Prod- 
ucts Co. v. United States, 140 F.2d 61 (C.A. 4, 1944), affirmed on 
other grounds, 323 U.S. 18. The Court recognized that there was 
no evidence that the defendants knew of the specific violations 
involved in the case, stating (140 F.2d at 65): 


In this connection, the Government expressly admits that 
there is no evidence in the record to show that either of the 
individual defendants personally made, or even had any per- 
sonal knowledge of, the eight specific shipments set out in 
the indictment. 


In holding the defendants liable under 18 U.S.C. 550, the Court 
held (140 F.2d at 66): 


There is ample authority in support of the principle that 
the directing heads of a corporation which is engaged in an 
unlawful business may be held criminally liable for the acts 
of subordinates done in the normal course of business, re- 
gardless of whether or not these directing heads personally 
supervised the particular acts done or were personally pres- 
ent at the time and place of the commission of these acts. 


Moreover, “[t]o be guilty of the crime of ‘aiding and abetting’ 
one does not have to have an active stake in the outcome of the 
crime but merely participate therein.” Wyatt v. United States, 388 
F.2d 395, 400 (C.A. 10, 1968). 


In view of the fact that the aiding and abetting provisions in § 
13(a) of the Commodity Exchange Act were based on the pro- 
visions in 18 U.S.C. 2 (formerly 18 U.S.C. 550), it is clear that 
under § 13(a) of the Act, the Vice-President of a firm who man- 
aged the firm is liable as a principle for the firm’s violations if 
he wilfully * aided and abetted in the firm’s violations, or acted 
in concert with others in the violations. Moreover, as to his area 
of responsibility, he is also liable as a principal for the acts of 
subordinates done in the normal course of business if, in the ex- 
ercise of reasonable care, he should have known of the violations. 


Turning to the facts of this case, although there are some sit- 
uations in which the Vice-President of a firm is a mere figurehead 
(e.g., because of nepotism or a State statute requiring a certain 


4. The issue as to wilfulness is discussed in the following section of this 
decision. 
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number of officers), this was admittedly not the case with re- 
spect to the respondent John Whelan. He was hired on merit. 
Mrs. Dempster, President of the respondent corporation, met re- 
spondent Whelan when she was a customer at Trenton State 
Bank, where he was Assistant Vice-President (Tr. 61). Mr. 
Whelan testified that he was “hired in as Assistant to the Presi- 
dent which supposedly would have been an overseer of all of the 
various corporations she had working at the time” (Tr. 61). 


Mr. Whelan testified that he worked as Assistant to the Presi- 
dent for about a month, when “[e]Jarly in June of 1969 the two 
people that were running the Chicago Office [of respondent cor- 
poration] had decided to leave the organization, and there was 
no one prepared to take over as office manager for taking care of 
the segregation” (Tr. 61). Mr. Whelan testified that he went to 
Chicago for five or six weeks “to take that job” (Tr. 61), and 
then went back to Detroit as “[k]ind of an overseer of the [re- 
spondent corporation] American Commodity Brokers” (Tr. 62). 
He got the title of Vice-President of respondent corporation in 
September 1969 (Tr. 62). 


The respondent Whelan admitted that, as Vice-President, he 
was responsible (Tr. 73-74) — 


as far as having the customer’s orders executed in com- 
modity exchanges, as far as handling the execution of those 
orders recorded in the customer’s contract ledgers, as far as 
having the financial records of those accounts recorded in the 
customer’s financial ledger accounts, as far as seeing that 
those accounts were properly maintained and accounted for, 
[and] as far as making sure the customer funds were prop- 
erly deposited in segregated accounts. 


The foregoing admissions by the respondent Whelan are suffi- 
cient by themselves to be decisive with respect to all of the vio- 
lations involved in this case. The Act and regulations require any 
person performing such functions to meet minimum financial re- 
quirements, file correct financial reports, handle customers’ funds 
properly, remit money owing to customers, and keep adequate seg- 
regation records. And § 13(a) of the Act makes a Vice-President 
in charge of such activities liable as a principal for any viola- 
tions with respect thereto. 


The respondent Whelan further testified as to his duties involv- 
ing the segregation of customers’ funds, record keeping as to the 
segregated funds, and making payment to customers, as follows: 
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In handling the customers’ accounts when a commodity cus- 
tomer would want his money, I would write him a check, 
things of that sort, without approval (Tr. 64-65). 


Q 


A 


** * 


What were your duties in regard to the segregation au- 
dit, the funds in segregation? 


Primarily to write checks to the customers and transfer 
the funds to the Chicago Office when it was needed there 
for marginals, when customers wanted out of the market. 
I would send them their checks (Tr. 66). 


** * 


HEARING EXAMINER MC ALPIN: Anytime you 
became aware of any under segregation, whether as a re- 
sult of seeing it on Daily Reports or writing a check and 
finding out that the account was insufficient or about to 
write a check, whatever might have happened, what was 
your responsibility to do about it? 


I would report it to Mrs. Dempster. 
HEARING EXAMINER MC ALPIN: Is that the only 


thing you could do about it? 


That is what I did. I don’t knew if it was the only thing 
I could do, sir. 


HEARING EXAMINER MC ALPIN: Did you have 
authority to do anything else? 


I don’t knew if this is what you are asking me. Let me 
put it this way. If the funds were needed in Chicago, I 
had the authority to transfer the funds from other banks 
that we had accounts with, have Grand Rapids to trans- 
fer money for marginals, things such as that. I don’t 
know if I have answered your question. That would be 
the authority that I had. 


HEARING EXAMINER MC ALPIN: Let me clarify 
that point in my mind now. Were these also customer ac- 
counts? 


Right, we would transfer the accounts, deposits to the 
branch cities to the regulated and non-regulated security 
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checking account and Continential and National in Chi- 
cago. 


HEARING EXAMINER MC ALPIN: Now, when you 
say “transfer”, you mean you would take out of one ac- 


count and deposit it or have it deposited in another ac- 
count? 


A Right, sir. I would send checks to our manager in Chi- 
cago and he would deposit them in Chicago (Tr. 83-84). 


The respondent Whelan also testified that his duties as Vice- 
President were — 


to reconcile the checking accounts of the four offices for 
[respondent corporation] A.C.B. plus our own, plus 
somewhat on the new business end of it where I would 
try and contact people to try and get some customers in 
the commodity market, helping with seminars, things 
such as that (Tr. 62-63). 


*_* * 


Q Did you have any other responsibilities other than those 
that you just mentioned to me? Did you have responsibil- 
ity? Did you have brokers, customers men working in 
the Detroit Office? 


Yes, there were customers men working in the Detroit 
Office. We had, I would say—yes, they would have been 
working. As far as working for someone, they would have 
been working for me. 


Q You oversaw their activities? 
A Yes, sir (Tr. 71). 


The respondent Whelan admitted taking part in the prepara- 
tion of the financial report, Form 1-F.R., which was involved in 
the respondent corporation’s violations (Tr. 65) : 


Are you familiar with the 1F.R. Form which is filed? 


Yes, I am. 


What role did you play, particularly, the report of March 
31, 1970? Do you recall what your role in the representa- 
tion of that report was? 
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A In all the reports I would analyze the customer’s posi- 
tion, check the Wall Street Journal from the day that the 
C.E.A. wanted the report, get the prices, figures, the 
longs and shorts and where we were indebted and 
then make the last computations and summaries of that. 
Those were the duties I had. 


Q_ Did you actually do the figuring yourself? 
A As far as the customer’s positions, yes. 


Mr. Whelan admitted that he was aware of the minimum fi- 
nancial requirements and the segregation regulations (Tr. 75-76), 
and he knew of the previous administrative action against re- 
spondent corporation in 1969 for failing to meet the minimum 
financial requirements (Tr. 74). 


Mr. Whelan further admitted that he knew of various viola- 
tions by respondent corporation as to the segregation require- 


ments and as to the failure to remit money to customers. He testi- 
fied : 


Q During the course of your employment did you ever be- 
come aware of the fact that there were shortages in the 
various segregation accounts? 


I would say, yes, I was aware of them. 
Did you bring this to Mrs. Dempster’s attention? 


Well, she knew it. In other words, I would be aware of 
it when she asked me to write a check and there weren’t 
any funds there. I wouldn’t ask her to write them if I 
had brought them to her attention. I would think she 
would know at the same time that I knew. 


Did you actually ever refuse to write a check because you 
knew there was a shortage? 


Correct, yes, I did refuse to write checks. 
What happened then? 


I would give her the checkbook and obviously she didn’t 
write them (Tr. 67). 


** * 


Except for the period which we alleged in our Complaint 
that the Daily Segregation Record was not maintained, 
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and except for some other specific dates, was the Daily 
Segregation Record normally maintained? Are you fa- 
miliar with what the Daily Segregation Record is? 


Yes. I believe it was maintained to the point, it seemed 
to me the fellow that was working for us in Chicago left 
and then it went for several days without a pay main- 
tained, and I am not really familiar with the date that 
happened. During that time we had supposedly dis- 
cussed transferring the customer’s positions to Wood- 
stock. 


The purpose of that Daily Segregation Record is to in- 
form in the Futures Commission Merchant of how much 
money you should have in to meet the requirements of 
the Act, is it not? 


Yes, sir, I believe so (Tr. 79-80). 


** * 


* * * Do you recall, Mr. Whelan, that we agreed to a 
stipulation this morning with regards to the failure of 
American Commodity Brokers to pay four named cus- 
tomers the funds that were owed to them. When did you 
first become aware of that situation? 


At the time we transferred the customer’s funds to 
Woodstock. I believe that is around the time that I wrote 
a letter to Washington asking for help to get this money 
from the Chicago Open Board of Trade. 


You had not realized prior to the time then the accounts 
were transferred to Woodstock that these checks which 
were written and signed to those customers could not be 
met because of insufficient funds? 


A No, sir. In one instance I had a direct reply with one of 
the customers (Tr. 81-82). 


Although Mr. Whelan denied that he was aware of the segrega- 
tion and payment violations on the specific dates involved in this 
case when they occurred (Tr. 77, 82), his admissions establish 
that, as Vice-President, he was specifically responsible for this as- 
pect of the firm’s business. Although I infer that he knew of the 
specific violations when they occurred, based on the foregoing 
testimony, it is sufficient that he was responsible for this func- 





AMERICAN COMMODITY v. DEMPSTER 
Cite as 32 A.D. 1765 


tion and, in the exercise of reasonable care, should have known 
of the specific violations. 


Mr. Whelan admittedly was aware of the failure to keep the 
Daily Segregation Record when one of the firm’s employees left 
(Tr. 79), and I infer that he was aware of the specific violations, 
in this respect, involved in this case. 


In addition, I infer that respondent Whelan knew that the fi- 
nancial report prepared as of March 31, 1970, was false, not- 
withstanding his denial (Tr. 81). Complainant’s Exhibit No. 5 
shows that whereas the financial statement prepared by Mr. 
Whelan and his colleagues showed an adjusted working capital 
of almost $33,000, there actually was a deficiency of working capi- 
tal of more than $74,000. That is a discrepancy of over $107,000. 


The largest single discrepancy in a specific item of the state- 
ment was an overstatement of the general funds bank account 
by $40,000. A personal check for $40,000 from Mrs. Dempster, 
President of the firm, payable to the firm, was deposited on April 
2, 1970, two days after the effective date of the financial state- 
ment. This check was not paid because of insufficient funds and 
was returned by the bank on April 7, 1970, eighteen days before 
the financial statement was completed and signed. See Item (2), 
page 2, Comp. Ex. No. 5 and Item (2) page 1, Comp. Ex. No. 7. 
That $40,000 accounted for practically all of the cash on hand 
and more than two-thirds of the claimed current assets (Comp. 
Ex. No. 7, p. 1). 


Another major discrepancy in the March 31, 1970, financial re- 
port was in the amount of customers’ funds in segregation, an 
area for which Mr. Whelan admittedly had complete responsi- 
bility. The financial statement showed an excess of funds in seg- 
regation of over $2,000 (Comp. Ex. No. 7, Item (1), p. 1; Comp. 
Ex. No. 5, p. 2), whereas there was actually a deficiency of funds 
in segregation of over $18,000, which should have been reported 
as a current liability (Comp. Ex. No. 5, p. 4). Moreover, on the 
same day, the segregated funds bank account was overdrawn by 
nearly $3,000 (Comp. Ex. No. 5, p. 4), which also should have 
been reported as a current liability. 


The correction of the foregoing discrepancies alone would have 
more than wiped out the illusory excess of working capital. Al- 
though I infer that Mr. Whelan was aware of these specific dis- 
crepancies, even if Mr. Whelan was not aware of them, he should, 
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with the exercise of reasonable care, have known that substantial 
parts of the financial report were false. 


In short, I would be compelled to find that the respondent 
Whelan is liable as a principal for the violations in this case based 
upon his own admissions. His admissions establish that he man- 
aged or supervised all of the activities of the respondent corpora- 
tion subject to regulation under the Commodity Exchange Act. 


But the record does not stop there. Other strong testimony sup- 
ports Mr. Whelan’s admissions. 


Mr. James F. Thorne, Director of Corporate Planning for 
Dempster Investment Company, testified that the respondent cor- 
poration, American Commodity Brokers, Inc., was a subsidiary of 
Dempster Investment Company (Tr. 25). He testified that the 
two firms held joint weekly staff meetings which were attended 
by two persons from the respondent corporation, viz., Mrs. Demp- 
ster and Mr. Whelan, two other persons and himself from the 
Dempster Investment Company, and Mr. Brand, who was Comp- 
troller of both firms. Mr. Thorne testified that Mr. Whelan’s du- 
ties as Vice-President of respondent corporation were to “run the 
company” (Tr. 37). Mr. Thorne explained, of course, that the 
“president always has the ultimate authority” (Tr. 39). 


Mr. Thorne testified that the March 31, 1970, financial report 
was prepared by Mr. Whelan, Mr. Brand (the Comptroller for 
both corporations), and himself. He testified that “in this par- 
ticular case it would be Mr. Whelan who would have been in 
charge” of preparing the March 31, 1970, report (Tr. 33). Al- 
though Mr. Whelan testified that he filled in only certain figures 
on the report (Tr. 65-66), he did not contradict Mr. Thorne’s prior 
testimony that he, Mr. Whelan, was in charge of the preparation 
of the March 31, 1970, report. Mr. Thorne testified specifically 
that the whole report was “Mr. Whelan’s duty to fill out” (Tr. 
36). Mr. Whelan did not contradict that testimony. 


Mr. Thorne participated in preparing the March 31, 1970, re- 
port since the firm was late in getting the report in and had to 
get it done quickly (Tr. 36-37). The report is lengthy, consisting 
of 10 pages, and 148 entries of figures. Although the report was 
signed by Mr. Dempster, President of respondent corporation, 
there is nothing in the record to suggest that she changed the re- 
port in any respect, after it was prepared under Mr. Whelan’s su- 
pervision. 





AMERICAN COMMODITY v. DEMPSTER 
Cite as 32 A.D. 1765 


Mr. Robert Piccirillo, an auditor for the Commodity Exchange 
Authority, testified that he dealt primarily with Mr. Whelan when 
he was conducting audits of the respondent corporation (Tr. 44- 
48). He testified that “Mr. Whelan appeared to have direction and 
control of the activities of American Commodity Brokers in the 
absence of Mrs. Dempster, and in certain situations in which I 
spoke with Mr. Whelan, he dealt with me on this basis and I 
asked him questions with regard to certain situations” (Tr 45). 
Mr. Whelan signed letters to the Commodity Exchange Authority 
with respect to the respondent corporation’s business activities 
(Comp. Exs. 9 and 10). 


Mr. Piccirillo testified that in the case of serious instances of 
failures to comply with the Act, he spoke with Mrs. Dempster as 
the owner of the firm (Tr. 48), and that in some cases when he 
came across a question of policy or failing to comply with the 
Act he saw Mrs. Dempster and Mr. Whelan (Tr. 48-49). Specifi- 
cally, Mr. Piccirillo testified (Tr. 48-49) : 


Q_ So actually what you did, correct me if I am wrong. If 
it was a matter that was, let us say, a procedural matter 
of examining the record or having questions about the 
date of the operation, you saw Mr. Whelan, but if you 
came across a matter that appeared to be, let us say, a 
question of policy or failing to comply with the Act, you 
‘went to see Mrs. Dempster, is that correct? 


A And Mr. Whelan. 


The record as a whole compels the finding and conclusion that 
the respondent John Whelan is liable as a principal for the re- 
spondent corporation’s violations. 


The Chief Administrative Law Judge, I believe, gave insuffi- 
cient weight to the foregoing evidence, which includes decisive 
admissions by the respondent Whelan. He relied, instead, on facts 
and circumstances which, in my view, are irrelevant to this case. 


The Chief Administrative Law Judge states (Decision, pp. 9- 
10): 


It is commonly accepted knowledge that the responsible cor- 
porate officers are elected or selected by the corporate Board 
of Directors. There was no evidence offered that respondent 
Whelan was ever elected to or selected for the office of Vice 
President by the respondent corporation’s Board of Directors. 
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The uncontradicted evidence shows that the respondent Whelan 
was in fact the Vice-President of the corporation. This was ad- 
mitted in his Answer, p. 1, paragraph II. It was admitted by Mr. 
Whelan in his testimony (Tr. 62). There is no evidence to the 
contrary. In these circumstances, it must be conclusively pre- 
sumed that whatever corporate formalities were necessary to 
make Mr. Whelan Vice-President of respondent corporation were 
fulfilled. 


The Chief Administrative Law Judge states (Decision, p. 10): 
There was no showing on the record what were his respon- 
sibilities and duties as may have been or should have been de- 
lineated in the corporate by-laws or in the Board of Direc- 
tor’s Minutes. Respondent Whelan maintained that he was 
given the title of vice president in September 1969 and that 
no one told him or discussed with him what were his duties 
or responsibilities. 


The short answer to this is that the respondent Whelan testi- 
fied at the hearing as to his duties. By his own admissions, set 
forth above, he was responsible for the activities involved in the 
respondent corporation’s violations. 


The Chief Administrative Law Judge states (Decision, p. 10): 
He continued to perform the same duties he had been per- 
forming before given the title [of Vice-President]. 


True! But respondent Whelan admitted that his duties prior to 
becoming Vice-President were to act as “[k]ind of an overseer of 
the [respondent] American Commodity Brokers” (Tr. 62). 


The Chief Administrative Law Judge states (Decision, pp. 10, 
12): 


There was no testimony from the corporation’s president, 
respondent Dempster, as to respondent Whelan’s authoriza- 
tion, responsibilities and duties in the management, direction 
and control of the corporation’s activities. Respondent Demp- 
ster was not called as a witness and the only statement from 
her is a stipulation of record in which she asserts that she 
herself was responsible for the management, direction and 
control of the activities of the respondent corporation. 
** * 


Not to be ignored is the stipulation of the respondent corpo- 
ration and the respondent Dempster, made a part of the rec- 
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ord in this proceeding, that respondent Dempster herself was 
responsible for the management, direction and control of the 
corporation. In her stipulation she made no reference to any 
joint or shared control, she made no mention of any such re- 
sponsibility of respondent Whelan, and she was not called 
and did not testify at the hearing. 


The stipulation by the respondent Dempster that she was re- 
sponsible for the management, direction and control of the activi- 
ties of the respondent corporation sheds no light on the issue of 
whether the respondent Whelan aided, abetted, or participated in 
the violations within the meaning of § 13(a) of the Commodity 
Exchange Act. In the Decision and Order which I issued suspend- 
ing the trading privileges of respondents American Commodity 
Brokers Inc., and Phyllis C. Dempster for five years, I found that 
respondent Dempster was “at all times material herein, president 
of the respondent corporation and responsible for the manage- 
ment, direction and control of its activities” (Findings of Fact, 
No. 2, p. 2). I knew at that time that the issue was being litigated 
as to whether the respondent Whelan’s activities also made him 
responsible under § 13(a) of the Act as a principal. That finding 
as to respondent Dempster is not inconsistent with a finding that 
respondent Whelan, as Vice-President, was also responsible for 
the management and direction of the firm with respect to the vio- 
lations involved herein. A fortiori it sheds no light on the precise 
issue involved herein, i.e., whether respondent Whelan wilfully 
aided or abetted the violations, or acted in combination or con- 
cert with respondent Dempster as to the violations. 


In addition, if any inference were to be drawn from the failure 
of respondent Dempster to be called as a witness, there would be 
as much reason to draw such an inference against the respondent 
Whelan as there would be to draw such an inference against the 
complainant. The complainant was recommending that respond- 
ent Dempster’s trading privileges be suspended for five years; so 
there is no basis for believing that she would have been a 
“friendly” witness for the complainant. 


The Chief Administrative Law Judge states (Decision, p. 11): 


Complainant points to respondent Whelan’s testimony that 
he was responsible for having customers’ orders executed on 
the Exchange, for having their trades and the results thereof 
properly recorded in their accounts, and for insuring that 
their funds were properly handled. These, however, were all 





COMMODITY EXCHANGE ACT 
Cite as 32 A.D. 1765 


functional duties which could be performed by any compe- 
tent employee, the performance of which, under all the cir- 
cumstances, did not denote responsibility for the manage- 
ment, direction and control of the corporation’s activities. 


Here, in one sentence, the Chief Administrative Law Judge 
brushes aside all of the decisive admissions by respondent Whelan 
which prove conclusively his responsibility as a principal under 
§ 18(a) of the Act for all of the violations. In other words, when 
Mr. Whelan admitted “that he was responsible for having cus- 
tomers’ orders executed on the Exchange, for having their trades 
and the results thereof properly recorded in their accounts, and 
for insuring that their funds were properly handled,” he con- 
ceded the whole case as to the violations involved herein. 


These “functional duties which could be performed by any 
competent employee,” according to the Chief Administrative Law 
Judge, were the primary duties of the corporation’s commodity 
brokerage business. If they could have been satisfactorily per- 
formed by any of the corporation’s employees, why did Mrs. 
Dempster go outside of the firm and hire the Assistant Vice-Presi- 
dent of a bank to perform them? In any event, that is beside the 
point. The point is that the respondent Whelan was hired to per- 
form these duties; and they are the duties directly involved in 
this case. Any person performing such functions is required by 
the Act and regulations to meet minimum financial requirements, 
file correct financial reports, handle customers’ funds properly, re- 
mit money owing to customers, and keep adequate segregation 
records. Under § 18(a) of the Act, a Vice-President in charge 
of such functions is liable as a principal for any violations with 
respect thereto. 


The Chief Administrative Law Judge states (Decision, p. 11): 
Complainant points to testimony of Mr. Thorne [Tr. 33] 
that respondent Whelan was in charge of preparation of the 
financial statements submitted March 31, 1970 to the Com- 
modity Exchange Authority. But Mr. Thorne also testified 
that the figures used in that report would have come from 
whoever was in charge of Whelan—whoever was Comptroller 
at that date. 


First, when Mr. Thorne referred to where the figures came 
from, he was not referring to the March 31, 1970, report. He was 
referring to the financial reports in general. Specifically, he testi- 
fied (Tr. 32-33) ; 
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Q You designated yourself, Mr. Whelan and Mr. Brand. 
Was any one of these people in charge of the preparation 
of that report or not, or was it just a collaborative effort? 


That report, prior to my coming to the company, evi- 
dently had been filled out numerous times, I would as- 
sume. The figures would have either come from whoever 
would be in charge of Mr. Whelan or the previous con- 
troller or the controller at that date. 


Q But as far as you recall, in the preparation of this par- 
ticular statement in which you participated, were you in 
charge? Was Mr. Whelan in charge? Was Mr. Brand in 
charge, or was it simply all three of you working to- 
gether? 


A I would say in this particular case it would be Mr. 
Whelan who would have been in charge. 


Second, when Mr. Thorne referred to figures supplied by ‘““who- 
ever would be in charge of Mr. Whelan,” he was undoubtedly re- 
ferring only to the President of the firm, Mrs. Dempster, Mr. 
Thorne testified categorically that Mr. Whelan’s duties were to 
“run the company” (Tr. 37) ; that Mr. Whelan was second in the 
chain of command in the company (Tr. 39-40); and that the 
comptroller, Mr. Brand, was “next in command after the vice- 
president” (Tr. 40). Hence, the figures were either supplied by 
Mr. Whelan or by someone he was supervising, unless they were 
supplied to him by the President, Mrs. Dempster. As shown above, 
the inference is inescapable that Mr. Whelan knew the figures 
were false. Even if he prepared a false report using figures sup- 
plied by Mrs. Dempster, he aided, abetted, and participated in 
the violation within the meaning of § 13(a) of the Act. 


The Chief Administrative Law Judge states (Decision, p. 11): 
On the other hand, respondent Whelan testified and was un- 
refuted, that he was not a stockholder in the respondent cor- 
poration, that he was not on its Board of Directors, that he 
was on straight salary with no bonuses or profit sharing ar- 
rangements, that he had to have the President’s approval of 
the hiring of his own secretary, that he signed no pay checks, 
that he reported any shortages or under-segregation to the 
President so she could do something about it, and he made no 
important decisions on corporation activities. 
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These circumstances do not detract in any manner from the 
decisive admissions by the respondent Whelan as to his respon- 
sibilities. Nothing in § 18(a) of the Act suggests that it applies 
only to stockholders, Directors, or officers on a profit sharing ar- 
rangement.® Contrariwise, it applies to any person who wilfully 
aids or abets a violation or who acts in combination or concert 
with another (7 U.S.C. 18c). The word “any” is a word of broad 
and comprehensive import. Nigro v. United States, 276 U.S. 332, 
344-351 (1928) ; Export Leaf Tobacco Co. v. American Insurance 
Co., 260 F.2d 839, 848-844 (C.A. 4, 1958). 


In addition, the record is silent as to the size of the respondent 
Whelan’s salary. There is no basis for any inference that it was 
minuscule. 


The evidence is conflicting as to whether the respondent Whelan 
had the authority to hire and fire employees. Mr. Thorne testified 
that Mr. Whelan had such authority (Tr. 37-38). But accepting 
the Chief Administrative Law Judge’s finding that he did not, the 
violations in this case do not involve hiring or firing. Nor do they 
involve signing pay checks. The checks involved in the corpora- 
tion’s violations were customers’ checks, which admittedly was in 
the area of Mr. Whelan’s responsibility. 


The record supports the Chief Administrative Law Judge’s find- 
ing that the President of the respondent corporation, Mrs. Demp- 
ster, retained ultimate authority to make the important decisions 
for the firm. It is likely that the Chief Administrative Law Judge 
dismissed the case as to respondent Whelan because he felt that 
respondent Whelan had no power to compel Mrs. Dempster to 
deposit sufficient funds in the corporation to meet the require- 
ments of the Act; to keep sufficient funds in the respondent cor- 
poration’s customer accounts; to put sufficient money into the firm 
to pay the customers who were not paid; or to require the re- 
spondent Dempster to sign a correct financial report as of March 
31, 1970, showing that the firm was grossly underfinanced. None- 
theless, this does not excuse respondent Whelan from being lia- 
ble as a principal under § 13(a) of the Act. 


I concur in the Chief Administrative Law Judge’s view that 
the respondent Whelan was completely lacking in such power to 


5. As shown above, “[t]o be guilty of the crime of ‘aiding and abetting’ 
one does not have to have an active stake in the outcome of the crime but 
merely participate therein.” Wyatt v. United States, 388 F.2d 395, 400 (C.A. 
10, 1968). 
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prevent these violations.* However, the amendment to the Act in 
1968 which added § 18(a) was designed precisely for this type of 
circumstance. The intention of Congress was to strengthen the 
enforcement of the regulatory requirements. If only the Presi- 
dent of a firm who had ultimate authority were responsible for 
the firm’s violations, there would be little or no incentive for the 
other officers to see that the requirements of the Act are complied 
with. Section 18(a) requires that the officers (or other responsi- 
ble personnel) of a firm insure that the activities for which they 
are responsible are carried out in accordance with the require- 
ments of the Act and regulations. If they do not have the power 
to compel the ultimate authority in the firm to comply with the 
Act and regulations, they must cease their affiliation with the 
firm, or be subject, as a principal, for the violations involving 
their field of responsibility. 


As stated earlier, the Vice-President of a stockbrokerage firm 
in charge of handling the stocks bought and sold by the firm 
could not defend against a criminal action for aiding and abetting 
the handling of stolen securities by saying that he told the Presi- 
dent of the firm that the securities were stolen, and the President 
refused to do anything about the matter. 


Since the respondent Whelan was responsible for the execution 
of customers’ orders and the handling of their funds, he was re- 
sponsible for carrying out such activities in compliance with the 
Act and regulations. The Act and regulations require that per- 
sons engaged in such functions meet minimum financial require- 
ments, file accurate reports, handle customers’ funds as trust 
funds, keep adequate records as to customers’ funds in segrega- 
tion, and pay customers the sums owing to them. The respondent 
Whelan aided and abetted in the violations involved in this case 
and acted in combination or concert with the respondent Demp- 
ster in such violations. He is, therefore, liable as a principal in 
this administrative action. 7 U.S.C. 18c. 


The case of Campbell v. Nixon, 207 F. Supp. 826 (E.D. Mich., 
1962), relied on by the Chief Administrative Law Judge (Deci- 


6. The complainant argues that the respondent Whelan did not have to 
participate in preparing the false financial report, but it is not reasonable to 
believe that Mrs. Dempster would have signed, or permitted him to prepare, 
a financial report showing that the firm would have to cease operating because 
it was under-financed. The only violation that he might have prevented was 
the firms’s failure to keep proper records for four months. 
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sion, pp. 8-9), is not in point. The case involves a tax statute, 
which did not contain aiding and abetting provisions similar to 
those at issue herein. The tax statute provided for a penalty if a 
person “required to collect, truthfully account for, and pay over 
any tax” failed to do so. The term “person” included an officer of 
a corporation “under a duty to perform the act in respect of 
which the violation occurs.” 


The facts in that case showed clearly that the plaintiff, who 
was Vice-President of the firm, was not under a duty to pay the 
withholding and social security taxes for the firm. The plaintiff 
had done accounting work for the firm, and when the Vice-Presi- 
dent resigned, plaintiff was elected Vice-President. But he re- 
ceived only $100 per month from the firm, which was less than 
10% of his income. He was a director of eight or nine other com- 
panies. His primary function was to “confer with and advise” the 
President of the firm with respect to the firm’s business affairs 
and tax matters (207 F.Supp. at 828). 


For the first five years after he was elected Vice-President of 
the firm, plaintiff visited the firm’s offices ‘“‘no more than two or 
three times a year” (207 F.Supp. at 828). However, from Octo- 
ber 1955 to April 1956, plaintiff spent considerable time at the 
firm’s offices, “principally to perform accounting services for the 
firm” (207 F.Supp. at 828). The plaintiff had on authority to sign 
checks without the President’s approval, and the President re- 
fused to pay the taxes in question. 


In these circumstances, the Court found and concluded that the 
plaintiff “was neither the disbursing officer for the corporation 
nor did he have the authority to direct the payment of tax obli- 
gations out of corporate funds against the wishes of the presi- 
dent.” There is no similarity between that case and the present 
case either as to the statutory language or as to the factual cir- 
cumstances involved. A person could not be liable under the tax 
statute unless he had the power to pay the tax involved, i.e., un- 
less he had power to prevent the violation from occurring. But a 
person may be liable as an aider or abettor even if he has no 
power to prevent the violation from occurring. 


The present case is of great importance to the proper enforce- 
ment of the Commodity Exchange Act. It is not a case limited to 
the factual circumstances of the particular violations involved 
herein. 
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The respondent Whelan was admittedly the Vice-President of 
the firm whose area of responsibility covered the activities which 
were not carried out in compliance with the Act and regulations. 
Undoubtedly, he had no power to force the President of the firm 
to put sufficient funds into the firm to carry out the activities law- 
fully. But if that were a defense, § 13(a) of the Act would be 
sterile. The owner of a firm would be able to tell the firm’s offi- 
cers to continue to carry out their activities in violation of the 
Act and regulations because, in the event of an action by the Com- 
modity Exchange Authority, he, the owner, would admit full re- 
sponsibility and admit that the officers of the firm had no power 
to compel him to act lawfully. Since Congress has already acted 
to prevent such a defense, if the respondent Whelan were to pre- 
vail in this case, under the admitted factual circumstances in- 
volved herein, it would be disastrous to the regulatory program. 


II. The Respondent Whelan’s Violations Were Wilful. 


Section 18(a) of the Act holds a person liable as a principal 
if he “wilfully” aids or abets a violation of the Act or regulations. 
However, wilfulness is not a requirement to hold a person liable 
as a principal if he “‘acts in combination or concert” with another 
person. In this case, the respondent Whelan acted in combination 
or concert with the respondent Dempster and, therefore, it is not 
necessary to show wilfulness. Also, since the respondent Whelan 
is not a registrant under the Act, an order denying his trading 
privileges on contract markets is not a suspension of a license 
which would involve the wilfulness (or notice) requirement of 
the Administrative Procedure Act (see In re Arthur N. Econo- 
mou, 32 Agriculture Decisions 14, 131 (1973), appeal pending. 


But in any event, a violation is wilful, within the meaning of 
the term in a regulatory statute, if the violator “1) inteytionally 
does an act which is prohibited, — irrespective of evil motive or 
reliance on erroneous advice or 2) acts with careless disregard 
of statutory requirements” (Goodman v. Benson, 286 F.2d 896, 
900 (C.A. 7, 1961)). Accord: United States v. Illinois Cent. R. 
Co., 308 U.S. 239, 242-244 (1988); Gearhart & Otis, Inc. v. Se- 
curities & Exch. Com’n., 348 F.2d 798, 802-803 (C.A.D.C., 1965) ; 
Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (C.A. 3, 1960) ; 
Riss & Company v. United States, 262 F.2d 245, 247-251 (C.A. 8, 
1958) ; United States v. Gris, 247 F.2d 860, 864 (C.A. 2, 1957) ; 
Trenton Chemical Co. v. United States, 201 F.2d 776, 777-780 
(C.A. 6, 1953), certiorari denied, 345 U.S. 994; Dennis v. United 
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States, 471 F.2d 986, 990-991 (C.A.D.C. 1948), affirmed on other 
grounds, 339 U.S. 162 (1950) ; American Surety Co. v. Sullivan, 
7 F.2d 605, 606 (C.A. 2, 1925) ; Chicago, St. P., M. & O. Ry. Co. v. 
United States, 162 F. 885, 840-842 (C.A. 8, 1908), certiorari de- 
nied, 212 U.S. 579; Schwebel v. Orrick, 153 F.Supp. 701, 705 
(D.C.D.C., 1957), affirmed on other grounds, 251 F.2d 919 (C.A. 
D.C., 1958), certiorari denied, 356 U.S. 927; In re David G. Hen- 
ner, 30 Agriculture Decisions 1151, 1260-12638 (1971); In re 
American Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542, 
1587 (1971). See, also, Great Western Food Distributors v. Bran- 
nan, 201 F.2d 476, 484 (C.A. 7, 1953), certiorari denied, 345 U.S. 
997. 


Wilfulness means ‘“‘no more than that the person charged with 
the duty knows what he is doing,” and it “does mean that, in ad- 
dition, he must suppose that he is breaking the law.” Townsend 
v. United States, 95 F.2d 352, 358 (C.A.D.C., 1938), certiorari 
denied, 303 U.S. 664; Fields v. United States, 164 F.2d 97, 190 
(C.A.D.C., 1947), certiorari denied, 332 U.S. 851. It is only in 
statutes involving turpitude that “wilful” includes evil purpose, 
criminal intent, or the like. Spies v. United States, 317 U.S. 492, 
497-499 (1943). 


In Trenton Chemical Co. v. United States, 201 F.2d 776, 777- 
780 (C.A. 6, 1953), certiorari denied, 345 U.S. 994, the Court held 
that a company which exceeded its quota, under a regulatory or- 
der establishing quotas as to grain used by distillers, “willfully” 
violated the quota restriction, subjecting it to criminal prosecu- 
tion. The defendant contended that it used grain products, not 
grain, and “that it had been advised by its attorney that it was 
not illegal to use grain products in its distilling operations,” but 
the “District Judge declined to permit the * * * [Company] to 
show at the trial that it acted in good faith and on advice of coun- 
sel that its acts were not illegal, in using the materials in ques- 
tion” (201 F.2d at 778, 779). In sustaining the judgment of the 
District Court, the Court of Appeals held that inasmuch as the 
regulatory statute did not proscribe acts “in themselves wrong,” 
evidence of “bad faith or evil purpose on the part of the defendant 
was not necessary to constitute a violation of the act, but it was 
sufficient if the prohibited act was intentional or voluntary” (201 
F.2d at 780). 


Similarly, in Chicago, St. P., M. & Co. Ry. Co. v. United States, 
162 F. 835, 840-842 (C.A. 8, 1908), certiorari denied, 212 U.S. 
579, the Court upheld the conviction of the defendants under the 
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Elkins Act on the ground that they “willfully” granted rebates to 
a shipper, notwithstanding the reliance by the defendants on de- 
cisions by the Interstate Commerce Commission which, according 
to the Court, “might well have afforded ground for belief by de- 
fendants that their act * * * was justifiable and lawful” (162 F. 
at 840-841). The Court said that to “hold that the belief of an 
individual concerning the legality of his action should constitute a 
standard of innocence or guilt would establish an uncertain and 
dangerous doctrine. It would in many cases justify a violation of 
statutes expressive of public policy concerning which there may 
obviously be and frequently are as many different opinions as 
there are different individuals affected by them” (id., at 842). See, 
also, Sinclair v. United States, 279 U.S. 263, 299 (1929) ; Armour 
Packing Co. v. United States, 209 U.S. 56, 70-71, 85-86 (1908) ; 
United States v. Union Pac. R. Co., 169 F. 65, 67 (C.A. 8, 1909). 


It was held in Dennis v. United States, 171 F.2d 986, 990-991 
(C.A.D.C., 1948), affirmed on other grounds, 339 U.S. 162 (1950), 
that in order to prove a wilful failure to appear before a Congres- 
sional Committee, it is not necessary to show that the act of re- 
fusal was done from a bad purpose or an evil motive. The Court 
held that the mere fact that the defendant claimed to have fol- 


lowed the advice of counsel “is no defense,” and that “[i]f it 
were, many corporations, organizations and even individuals 
would maintain counsel permanently for the purpose of advising 
them against doing anything that they do not wish to do” (171 
F.2d at 991). 


In Capitol Packing Company v. United States, 350 F.2d 67, 78- 
79 (C.A. 10, 1965), the Court interpreted wilfully more narrowly, 
requiring a showing of “an intentional misdeed or such gross 
neglect of a known duty as to be the equivalent thereof.” The 
court stated (350 F.2d at 79): 


This interpretation receives support from the legislative his- 
tory of the Administrative Procedure Act. As stated in the 
House Report on the Act, in discussing § 9(b): 


“The exceptions to the second sentence, regarding 
revocations, apply only when the demonstrable facts 
fully and fairly warrant their application. Wilfulness 
must be manifest.” H.R.Rep.No. 1980, 79th Cong., 2d 
Sess. 41 (1946). 


See also, S.Rep.No. 752, 79th Cong., Ist Sess. 25 (1945), 92 
Cong.Rec. 5654 (remarks of Congressman Walter). 
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I do not find the support for the meaning of wilfulness in the 
legislative history that the Court found. For the legislative history 
to show that “[w]ilfulness must be manifest” does not help me in 
defining wilfulness. Once I know the definition of wilfulness, then 
I know from the legislative history that it must be manifest, but 
I find nothing in the legislative history to shed light on the defi- 
nition of wilfulness. 


I believe that the many cases set forth above correctly interpret 
the Congressional intent as to wilfulness, as used in the Admin- 
istrative Procedure Act. In view of the legislative history relied 
on by the Court in the Capitol Packing Company case, supra, a 
finding of wilfulness should be made if it is manifest from the 
record that a person has intentionally done an act which is pro- 
hibited—irrespective of evil motive or reliance on erroneous ad- 
vice, or acted with careless disregard of statutory requirements. 


In this case, however, the conduct of the respondent Whelan 
was wilful under the most narrow meaning of the term. It is man- 
ifest from the record that the respondent Whelan knew of the 
requirements of the Act and regulations, and knew that the re- 
spondent corporation was not complying with them in his area of 
responsibility. The most that can be said on his behalf is that 
he told the President of the firm about the violations, and she 
refused to correct the matter. This is not enough to preclude a 
finding of wilfulness. It was his duty to see that violations in his 
area of responsibility did not occur. Lacking power to prevent 
the violations in this case, his only lawful alternative was to leave 
the firm. 


Mr. Whelan may not have known that he was personally liable 
as a principal under 7 U.S.C. 13c for the firm’s violations, but even 
if he didn’t, that would not preclude a finding of wilfulness under 
the foregoing authorities. 


Mr. Whelan left the respondent corporation on December 31, 
1970 (Tr. 66), which was prior to the administrative complaint 
filed on September 13, 1971. But it was not soon enough to escape 
liability as a principal for the firm’s violations involved in this 
case. 


III. The Sanction. 


The Deputy Director of the Compliance Division of the Com- 
modity Exchange Authority testified as to the serious nature of 
the violations by the respondent corporation (Tr. 51-52), for 
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which respondent Whelan is liable as a principal. He emphasized 
the importance of the preventive nature of the minimum finaacial 
requirements of 7 U.S.C. 6f. The minimum financial requirements 
are designed to prevent underfinanced firms, which are more likely 
to engage in illegal practices, from operating. 


Futures commission merchants handle large sums of money be- 
longing to customers. The value of all of the futures contracts 
regulated under the Commodity Exchange Act in fiscal 1973 was 
$268 billion.? Brokerage firms on the New York Stock Exchange 
have been failing financially in record numbers recently.’ The 
Congressional Record for March 15, 1972, refers to several brok- 
erage firms handling customers’ accounts in non-regulated com- 
modity futures that failed owing customers large sums of money 
(118 Cong. Rec. $8995). The Congressional hearings preceding 
the enactment of the financial protection provisions in 1968 re- 
fer to the dangers of underfinanced firms.® In discussing the pro- 
posed amendment of the Act to add minimum financial require- 
ments (H.R. 13094, 90th Congress), the Report of the Senate 
Committee on Agriculture and Forestry states: “The danger to 
the public from such financial irresponsibility is obvious. The un- 
derfinanced brokerage firms have been found to be most likely to 
dip into customers’ funds or resort to sharp trading practices to 


7. USDA Press Release No. 2219-73 dated July 19, 1973. Futures com- 
mission merchants, of course, handle only a fraction of that amount. 
8. The Evening Star, Washington, D. C., February 24, 1972, p. A-19, 
reports as follows: 
The New York Stock Exchange, continuing to foot a huge bill 
for the collapse of member firms in the securities industry’s financial 
crisis of recent years, incurred a $16.7 million loss in 1971, the ex- 
change disclosed in its annual report. 
se? 


Ironically, the exchange last year chalked up a record $18.7 million 
operating profit, but this was offset by $35.4 million of charge for 
assistance to customers at financially distressed members houses. 


This news item accurately reflects the New York Stock Exchange, Inc., 
Annual Report 1971, p. 30. Official notice is taken of the Annual Report 
under 17 CFR 0.11(e) (7). See Parker v. Brown, 317 U.S. 341, 363 (1943) ; 
Colonial Airlines v. Janas, 202 F.2d 914, 919, fn. 1 (C.A. 2, 1953); United 
States v. Rice, 176 F.2d 373, 374, fn. 3 (C.A. 3, 1949). Opportunity to contest 
such official notice is available through a petition to reconsider. 17 CFR 
atives, 90th Cong., Ist Sess., on H.R. 11930 and H.R. 12317, pp. 45-46, 
56-57, 84-85 (1967). 

9. Hearings before the Committee on Agriculture, House of Represent- 
0.21(3). 
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bolster their money needs” (Sen. Rep. No. 947, 90th Cong., 2d 
Sess. (1968) ). 


It has been the duty of the Commodity Exchange Authority, 
since the Act was amended in 1968 (7 U.S.C. 6f), to prevent fi- 
nancial collapses of firms handling regulated futures contracts. 
This duty cannot be met unless regulated firms are deterred from 
deliberately operating while underfinanced. See In re Sy B. Gaiber 
& Co., 31 Agriculture Decisions 474, 502 (1972) ; In re Arthur N. 
Economou, 32 Agriculture Decisions 14, 126-127 (1973), appeal 
pending. 


The minimum financial requirements at issue here are similar 
in purpose to those under the Securities and Exchange Act, under 
which it has been held that the financial requirements are not 
“merely to protect investors against ‘continuing’ injury at the 
hands of those guilty of misconduct. This interpretation is far 
too narrow: the Act is also designed to protect the investing pub- 
lic against undue financial risks and future violations” (Blaise 
D’ Antoni & Associates, Inc. v. Securities & Exchange Com’n., 290 
F.2d 688, 689 (C.A. 5, 1961) ). The financial requirements are “to 
assure confidence and safety to the investing public. The question 


is not whether actual injuries or losses were suffered by anyone.” 
Blaise D’Antoni & Associates, Inc. v. Securities & Exch. Com’n., 
289 F.2d 276, 277 (C.A. 5, 1961), certiorari denied, 268 U.S. 899. 


The Deputy Director, Compliance Division, Commodity Ex- 
change Authority, also testified as to the seriousness of failing to 
comply with the segregation requirements of 7 U.S.C. 6d and the 
regulations issued thereunder (Tr. 52-52). The segregation re- 
quirements insure that customers’ funds are treated as trust 
funds. 


In addition, record keeping and reporting requirements are cus- 
tomary features of Federal regulatory programs. See, e.g., 
United States v. Ruzicka, 329 U.S. 287, 288-289, 293 (1946) ; 
United States v. Darby, 312 U.S. 100, 125 (1941) ; Electric Bond 
Co. v. Comm’n., 8303 U.S. 419, 489 (1988) ; Interstate Commerce 
Commission v. Goodrich Transit Co., 224 U.S. 194, 204-216 
(1912) ; Baltimore & Ohio R.R. v. Interstate Com., 221 U.S. 612, 
620-623 (1911) ; Hyatt v. United States, 276 F.2d 308, 312 (C.A. 
10, 1960) ; Panno v. United States, 203 F.2d 504, 510 (C.A. 9, 
1953) ; United States v. Turner Dairy Co., 166 F.2d 1 (C.A. 7, 
1948), certiorari denied, 335 U.S. 813; United States v. Turner 
Dairy Co., 162 F.2d 425, 425-428 (C.A. 7, 1947), certiorari de- 
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nied, 332 U.S. 886; Bartlett Frazier Co. v. Hyde, 65 F.2d 350 
(C.A. 7, 1983), certiorari denied, 290 U.S. 654. Failure to keep 
adequate records interferes with the enforcement of a regulatory 
program. And the deliberate filing of a false report or otherwise 
furnishing false information to the Commodity Exchange Author- 
ity deserves a substantial sanction. In re Sy B. Gaiber & Co., 31 
Agriculture Decisions 474, 503 (1972). 


Although there may be no need to impose a sanction against re- 
spondent Whelan to prevent him from committing, or being re- 
sponsible for, future violations of the Act,’ it is important to im- 
pose a sanction to serve as a deterrent to others. In the case of In 
re Sy B. Gailber & Co., 31 Agriculture Decisions 474 (1972), a 
case which is to some extent factually similar to this one, the Ju- 
dicial Officer concluded that an appropriate sanction was a cease 
and desist order and denial of trading privileges for two years. 
In Gaiber, the only allegations were failing to meet minimum fi- 
nancial requirements and making false reports. There was no 
showing that customers’ funds were not properly handled as trust 
funds, or that customers’ funds were not remitted to them. More- 
over, the Gaiber case was decided before the new, and much more 
severe, sanction policy — to be applied in pending and future 
cases — was announced in In re George Rex Andrews, 32 Agri- 
culture Decisions 553 (1973). My views with respect to the need 
for severe sanctions to serve as an effective deterrent to the re- 
spondent and to others are set forth in sections III, IV, and V of 
the decision in the Andrews case (32 Agriculture Decisions 553, 
563-583), which are incorporated herein by reference. 


Considering the serious nature of the violations involved in 
this case, the cease and desist order and the suspension of trad- 
ing privileges for three years recommended by the complainant 
seems reasonable and will be imposed. The trading privileges of 
the respondent corporation and Mrs. Dempster were suspended 
for five years. However, the three-year suspension imposed in 
this case against the respondent Whelan is not three-fifths as se- 
vere as that imposed against the respondent corporation and Mrs. 
Dempster. The respondent corporation was engaged in business 
as a futures commission merchant, trading for itself and for 


10. The respondent Whelan is now working as Assistant Cashier of a 
bank (which is similar to his prior position of Assistant Vice-President of 
another bank). He is not now involved in futures trading, either for himself 
or for the bank. His attorney states that he has no future intention of 
engaging in futures trading. 
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others. Hence, even a short period of suspension would have a 
substantial impact on its business activities. But the respondent 
Whelan is not now engaged in futures trading and does not in- 
tend to engage in futures trading in the future; so the three-year 
suspension of trading privileges will have no direct effect on him 
whatever. 


The respondent Whelan’s attorney states that Mr. Whelan’s 
only reason for contesting this matter is to protect his reputation 
and to avoid any indirect prejudice with respect to his future 
banking activities. In these circumstances, it is appropriate to 
point out that, with the exception of a failure to keep adequate 
records, the record in this case indicates that the respondent 
Whelan had no power whatever to prevent the violations from 
occurring. The record also indicates that Mr. Whelan called vari- 
ous violations of the corporation to the attention of Mrs. Demp- 
ster, but she did not put sufficient money into the firm to solve 
the firm’s financial problems, which were at the root of the vio- 
lations. Mr. Whelan was not on a profit sharing arrangement with 
the firm, and there is every reason to believe that he preferred 
to have the firm operate lawfully and tried to get the President 
of the firm to do so. Also, there is no indication that Mr. Whelan 
knew that he was personally liable for the firm’s violations. Mr. 
Whelan left the respondent corporation before the administrative 
complaint was issued in this case. 


In these circumstances, there is no basis from this record or 
this decision to draw any adverse inference with respect to the 
respondent Whelan’s fitness to assume responsible positions in 
the banking industry. Nonetheless, in order to serve as a deter- 
rent to other officers or responsible personnel of futures commis- 
sion firms, it is necessary to impose a sanction suspending the re- 
spondent Whelan’s trading privileges and requiring him to cease 
and desist from future violations. 


ORDER 


1. Effective on the date of service of this order upon respond- 
ent John Whelan, he shall cease and desist from engaging in and 
from aiding, abetting, or acting in combination or concert with 
any other person to cause American Commodity Brokers, Inc., or 
any other futures commission merchant to engage in the activities 
set forth below. 
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a. Engaging as futures commission merchant without meet- 
ing the minimum financial requirements prescribed by § 1.17 of 
the regulations issued under the Commodity Exchange Act (17 
CFR 1.17). 


b. Failing to maintain in segregation sufficient funds to pay 
all credits and equities due to its customers trading in commodity 
futures subject to the provisions of the Commodity Exchange 
Act. 


c. Failing to make a computation and permanent record, as 
of the close of the market on each business day, of the amount 
of money, securities and property required to be held in segre- 
gated account as provided in § 1.32 of the regulations (17 CFR 
1.32). 


d. Making material false statements in financial reports sub- 
mitted to the Commodity Exchange Authority. 


e. Failing and refusing to remit to customers money due and 
owing to such customers in connection with transactions in com- 
modities for future delivery which were made for the account and 
benefit of such customers. 


2. Effective on the thirtieth day after the date this Order is 
issued, respondent John Whelan is prohibited from trading in any 
commodity on any contract market subject to the provisions of 
the Commodity Exchange Act for three years and all contract 
markets shall deny trading privileges to the respondent for that 
period. Such prohibition and denial shall apply to all trading done 
and positions held directly by the said respondent, either for his 
own account or as the agent or representative of any other per- 
son or firm, and also to all trading done and positions held indi- 
rectly through persons or firms owned or controlled by the said re- 
spondent, or otherwise. 


3. A copy of this Decision and Order shall be served on each 
of the parties and on each contract market. 
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NOVEMBER 1973 
AGRICULTURE DECISIONS 


Laboratory Animal Welfare Act 


WAMPLER, JAMES B. LAWA Docket No. 19. Consent 
order 


(No. 15,539) 


In re JAMES B. WAMPLER. LAWA Docket No. 19. Decided Novem- 
ber 2, 1973. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in connection with the ship- 
ment of dogs in commerce and with the failure to make and keep 
records thereon as required. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended, (7 U.S.C. 2131 et seq.), hereinafter referred to as 
the Act, instituted by a complaint filed on November 8, 1972, by 
the Administrator, Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging respondent 
with various violations of the Act and the regulations and stand- 
ards issued thereunder (9 CFR 1.1 et seq.), hereinafter referred 
to as the regulations and standards. 


On November 29, 1972, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither. ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report referred to in section 4.19-9 of the rules of practice 
(9 CFR 4.19-9), and for the purposes of this proceeding and for 
such purposes only, consents to the issuance of a specified order, 
containing findings of fact and conclusions based upon the allega- 
tions contained in the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


1802 
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FINDINGS OF FACT 


1. (a) James B. Wampler, d/b/a Rocky Mountain Kennels, 
hereinafter referred to as the respondent, is an individual resid- 
ing at P.O. Box 991, Cleveland, Tennessee 37311. 


(b) The respondent at all times material herein was: 


(1) Engaged in the business of selling and transport- 
ing for compensation or profit, dogs in commerce for research 
purposes. 


(2) Licensed as a dealer under the Act and the regu- 
lations by the Secretary of Agriculture, and classified as a “B” 
dealer under the regulations. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
standards and agreed in writing to comply with their provisions. 


2. (a) Respondent, on or about January 5, 1972, used a pri- 
mary enclosure to ship one dog to Britten Wolfe, Gainsville, Vir- 
ginia, that did not have an opening which was easily accessible 
at all times for emergency removal of such dog. 


(b) Respondent, on or about January 1, 1972, used a pri- 
mary enclosure to ship two dogs to Brian McDuffie, Butte, Mon- 
tana, that did not have an opening which was easily accessible at 
all times for emergency removal of such dogs. 


3. Respondent, in connection with his business as a dealer un- 
der the Act, failed to make and retain records with respect to the 
purchase, sale, transportation, identification, and previous owner- 
ship of such animals upon the forms supplied by the Secretary. of 
Agriculture. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2(a) and 
(b) herein, respondent has violated section 2.100 of the regula- 
tions (9 CFR 2.100) and section 3.12(a) of the standards (9 CFR 
3.12(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 10 of the Act (7 U.S.C. 2140) and 
section 2.75 of the regulations (9 CFR 2.75). 
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Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such or- 
der be issued, the order will be issued. 


ORDER 


Respondent, his employees and agents, in connection with his 
business as a dealer under the Act, shall cease and desist from: 


1. using primary enclosures to ship animals that do not have 
an opening which is easily accessible at all times for emergéncy 
removal of such animals; and 


2. failing to make and retain records with respect to the pur- 
chase, sale, transportation, identification and previous ownership 
of animals upon the forms supplied by the Secretary of Agri- 
culture. Such order shall have the same force and effect as if en- 
tered after full hearing and shall be effective on the day upon 
which service is made on the respondent. 





LIST OF DECISIONS REPORTED 
NOVEMBER 1973 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


BOERSMA, WILLIAM d/b/a ESCALON LIVESTOCK AUCTION 
v. RONALD E. CLARK. P&S Docket No. 4860. Admis- 
sion of liability 


E.LuoTt, A. J. P&S Docket No. 4795. Insufficient funds 
checks — Failure to pay when due 


ENTERPRISE MEAT COMPANY. P&S Docket No. 4840. 
Consent order 


GOODING LIVESTOCK COMMISSION Co., INC. v. CLIFF 
KIMBROUGH. P&S Docket No. 4689. Agent for un- 
disclosed principal — Sale by auction — Comple- 
tion of — Liability — Reparation 


MIDWEST LIVESTOCK PRODUCERS COOPERATIVE v. VIN- 
CENT J. Burps. P&S Docket No. 4724. Acceptance 
— Passage of title — Damage setoff claim dis- 
allowed — Liability — Reparation 


PARNETT PACKING CorP. P&S Docket No. 4853. Consent 
order 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION d/b/a 
JEROME PRODUCERS LIVESTOCK MARKETING ASSOCI- 
ATION v. CLIFF KIMBROUGH. P&S Docket No. 4691. 
Agent for undisclosed principal — Sale by auction 
— Completion of — Liability — Reparation 


RANKIN, JAMES. P&S Docket No. 4759. Insufficient 
funds checks—Failure to pay when due 


SHOSHONE SALE YARD, INC. v. CLIFF KIMBROUGH. P&S 
Docket No. 4690. Agent for undisclosed principal 
— Sale by auction — Completion of — Liability 
— Reparation 


TWIN FALLS LIVESTOCK COMMISSION COMPANY v. CLIFF 
KIMBROUGH. P&S Docket No. 4694. Agent for un- 
disclosed principal — Sale by auction — Com- 
pletion of — Liability — Reparation 


VINK, ARIE, JR. v. WILBUR KORTLEEVER, d/b/a FARMERS 
FEEDER CALF ASSOCIATION. P&S Docket No. 4865. 
Admission of liability 
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COURT DECISION 


AMERICAN BEEF PACKERS, INC. v. UNITED STATES DE- 
PARTMENT OF AGRICULTURE. 8th Cir. Decided No- 
vember 5, 1973. Price manipulation — Dressed 
hog carcasses — Simultaneous ownership and con- 
trol of stock and of market agencies and dealers— 
Denial of motions to sever. Plaintiff sought a re- 
view of an order * of the Secretary upholding the 
ruling of the Administrative Law Judge. The court 
held that the petition for review should be dismissed 


(No. 15,540) 


In re ENTERPRISE MEAT COMPANY. P&S Docket No. 4840. Decided 
November 1, 1973. 


Consent Order 


Respondent has consented to the issuance of a cease and desist order against 
it for violation of the Act and regulations in failing to pay when due for 
livestock purchased in commerce. 


Thomas Heinz, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Chief Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on August 8, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.) and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 


* Secretary’s order of March 27, 1973, P&S Docket No. 4718, not published 
in Agriculture Decisions.—Ed. 
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the order to become effective on the first day after service upon 
respondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 
I 


(a) Enterprise Meat Company, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
at Petal, Mississippi. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent at all times material herein was a packer with- 
in the meaning and subject to the provisions of the Act. 


II 


Respondent, in connection with its operations under the Act, 
on or about the dates and in the transactions set forth below, and 
in other transactions at divers other times during the period from 


March 7, 1973, through May 31, 1973, purchased livestock for 
slaughter and failed to pay, when due, the full purchase price 
of such livestock. 


Date of 
Purchase No. of Purchase 
1973 Head Price Purchased at or From 


March 7 4 $ 2,438.32 Smith Bros. Stockyard, Inc. 
Poplarville, Mississippi 
April 10 26 10,300.42 Livestock Producers Assn. 
(A.A.L.) 
Tylertown, Mississippi 
April 12 10 3,328.13 Felders Livestock Sales Co. 
Summit, Mississippi 
April 16 84 25,121.80 S.E. Miss. Livestock Farmers 
Assn., Hattiesburg, Miss. 
April 17 5,528.64 Livestock Producers Assn. 
(A.A.L.) 
Tylertown, Mississippi 
April 19 2,591.48 Felders Livestock Sales Co. 
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Date of 
Purchase Purchase 
1973 Price Purchased at or From 
Summit, Mississippi 
April 9,505.36 S.E. Miss. Livestock Farmers 
Assn., Hattiesburg, Miss. 
April 2: 9,470.85 Smith Bros. Stockyard, Inc. 
‘Poplarville, Mississippi 
6,317.24 Stringer Sale Barn 


Columbia, Mississippi 
2,523.88 ” ” ” ” ” 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, respond- 
ent has violated section 202(a) of the Act (7 U.S.C. 192(a)), and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors, and assigns, directly or through any corporate device, in 
connection with respondent’s operations as a packer, shall cease 
and desist from failing to pay, when due, the full purchase price 
of livestock purchased in commerce. 


The order shall become effective on the first day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,541) 


In re A. J. ELLIOTT. P&S Docket No. 4795. Decided November 7, 
1973. 


Insufficient funds checks — Failure to pay when due 


Where respondent violated the Act and regulations in connection with the 
issuance of insufficient funds checks in purported payment for live- 
stock purchased in commerce, respondent is ordered to cease and desist 
from such violations. 
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Robert J. Jenison, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


On May 8, 1973 the Administrator, Packers and Stockyards Ad- 
ministration, filed a complaint charging the Respondent with hav- 
ing willfully violated the provisions of the Packers and Stock- 
yards Act, 1921, as amended, and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act and the regulations prom- 
ulgated thereunder by the Secretary of Agriculture (9 CFR 201.9 
et seq.) A copy of the Complaint together with the Rules of Prac- 
tice were served upon the Respondent on May 11, 1973. Respond- 
ent was notified in writing that an Answer should be filed within 
20 days and that failure to file an Answer or to plead specifically 
to the allegations of the Complaint would constitute an admission 
of such allegations. No Answer nor pleading has been filed. 


On July 18, 1973 the Complainant filed a recommendation that 
a proposed order be issued. The matter was referred to Adminis- 
trative Law Judge Dorothea A. Baker, for preparation of a re- 
port without further investigation or hearing pursuant to Sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


In view of the premises hereof and the provisions of Section 
202.9 of the Rules of Practice a decision is hereby issued without 
further procedure. 


FINDINGS OF FACT 


1. A. J. Elliott, hereinafter referred to as the Respondent, is 
an individual whose address is Aztec, New Mexico 87410. 


2. Respondent, at all times material herein was engaged in the 
business of buying and selling livestock in commerce for his own 
account. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported -payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because Respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 
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Date No. of 

of Head 
Check and Purchased 
1972 Species From 


October 30 7 cattle Basin Livestock $ 997.31 
Commission Co., 
Inc., Durango, 
Colorado 
October 18 October 18 6 cattle Gene Gomez, 1,870.00 
Blanco, New 
Mexico 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


Date of 
Purchase No. of Head Purchase 
1972 and Species Price Purchased from 


October 3 2 steers $ 264.90 Four Corners Livestock Auction, 
Inc., Aztec, New Mexico 

October 17 19 cattle 3,852.92 Four Corners Livestock Auction, 
Inc., Aztec, New Mexico 

October 30 7 cattle 997.31 Basin Livestock Commission Co., 
Inc., Durango, Colorado 

October 18 6 cattle 1,870.00 Gene Gomez, Blanco, New Mexico 


CONCLUSION 


By reason of the facts alleged hereinbefore, the Respondent has 
willfully violated Section 312(a) of the Act (7 U.S.C. 213(a)) 
and Section 201.48(b) of the Regulations (9 CFR 201.43 (b)). 


ORDER 


Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having sufficient funds on deposit in the 
bank account on which they are drawn to pay such checks or 
drafts when presented for payment. 


Such decision and order shall be effective six days after 
the decision and order becomes final.* 


* The decision and order became final November 7, 1973.—Ed. 
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The attention of the parties is hereby directed to the revisions 
of the Rules of Practice governing proceedings under the Pack- 
ers and Stockyards Act, published Monday, August 20, 1973, 38 
FR 22379, wherein the parties are given opportunity to file ap- 
peals, briefs, etc., to this decision. 


(No. 15,542) 


GOODING LIVESTOCK COMMISSION Co., INC. v. CLIFF KIMBROUGH. 
P&S Docket No. 4689. Decided November 8, 1973. 


Agent for undisclosed principal—Sale by auction— 
Completion of—Liability—Reparation 


Where respondent purchased the cattle involved as agent for an undisclosed 
principal, respondent is liable to complainant for the purchase price 
thereof in the amount of $33,562.35 for which reparation is awarded. 


Cecil D. Hobdey, Gooding, Idaho, for complainant. 
Frank M. Rettig, Jerome, Idaho, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). In a complaint 
filed March 30, 1972, complainant claimed reparation from re- 
spondent in the sum of $34,806.02. Complainant alleged that be- 
tween March 8, 1972 and March 17, 1972, respondent purchased 
on behalf of himself and/or Robert L. Benefiel a total of 164 head 
of cattle for a total of $34,806.02 which was not paid. 


A copy of the complaint and a copy of the investigative report 
prepared by the Packers and Stockyards Administration of the 
Department and filed in this proceeding pursuant to section 202.- 
40 of the rules of practice (9 CFR 202.40) were served upon re- 
spondent on August 18, 1972. A copy of the investigative report 
was served upon complainant on August 17, 1972. 


Respondent filed an answer in which he admitted that he pur- 
chased the animals for the amount set forth in the complaint on 
the dates indicated and alleged that in such purchases he was act- 
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ing as the agent of Robert Benefiel as disclosed principal. Re- 
spondent moved in his answer, that all further proceedings be 
stayed until the bankruptcy proceedings against Robert Benefiel 


have been finally settled. Respondent also requested an oral hear- 
ing. 


An oral hearing was held in Jerome, Idaho, on May 15, 1973, 
before Arno Reifenberg of the Office of the General Counsel of 
this Department, in consolidation with the hearings in P & S 
Dockets No. 4690, 4691, and 4694, all of which involved repara- 
tion proceedings brought against respondent involving the same 
principles of law. The complainant was represented at the hear- 
ing by Cecil B. Hobdey and Andrew F. James, Esqs., Gooding, 
Idaho. Respondent was represented by Frank M. Rettig, Esq., 
Jerome, Idaho. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, a corporation, at all times material herein en- 
gaged in the business of a market agency, selling livestock on a 
commission basis, operating on Gooding Livestock Commission 
Co., Inc., Gooding, Idaho, a posted stockyard subject to the Act, 
and was so registered with the Secretary of Agriculture under 
the Act. 


2. Respondent was at all times material herein engaged in the 
business of a market agency buying livestock on commission, and 
a dealer buying and selling livestock for his own account, in com- 


merce, and was so registered under the Act with the Secretary of 
Agriculture. 


3. On March 3, 1972, respondent at a cattle auction held at 
complainant’s auction yard was the higher bidder for one cow for 
$234.16. After the sale was concluded, respondent advised com- 
plainant that he had purchased the animal on behalf of Robert 
Benefiel. The animal was delivered as instructed by respondent. On 
March 17, 1972, complainant drew a draft on Robert L. Benefiel 
for $676.26 which included a commission advanced to respondent 
on account of a purchase made on February 7, 1972, and $346.10 
for feed. This draft was dishonored. 


4. On March 10, 1972, respondent at a cattle auction held at 
complainant’s auction yard was the high bidder for 56 head of 
cattle whose price, including commission, was $13,776.18. After 
the sale was concluded, respondent advised complainant that he 
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had purchased the cattle on behalf of Robert Benefiel. The ani- 
mals were delivered as instructed by respondent. Complainant 
drew a draft on Benefiel, which draft was dishonored. 


5. On March 17, 1972, respondent at a cattle auction held at 
complainant’s auction yard was the high bidder for 107 head of 
cattle whose price, including commission, was $20,353.58. After 
the sale was concluded, respondent advised complainant that he 
had purchased the cattle on behalf of Robert Benefiel. Complain- 
ant drew a draft on Benefiel, which draft was dishonored. The 
animals were delivered as instructed by respondent except 
for 7 head of cattle which were sold by complainant on March 31, 
1972, for a net proceeds of $1,243.67. 


6. The sum of $676.26 plus $13,776.18 plus $20,353.58, is $34,- 
806.02; subtracting $1,243.67 leaves $33,562.35 due to complain- 
ant. 


7. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent acknowledges that he bid on the cattle for the price 
indicated in the complaint. His chief defense is that he was an 
agent for a disclosed principal. An agent purchasing livestock for 
a disclosed principal is not liable for the purchase price if the 
principal defaults. Arnold Livestock v. Pearson, 32 A.D. 448 
(1978) ; Central Nebr. Com. Co. v. Pearson, 32 A.D. 456 (19738). 
On the other hand, where livestock is purchased by an agent for 
an undisclosed or partially disclosed principal, the agent is liable 
for the debt even after the discovery of the principal. Kalispell v. 
Stirling, 31 A.D. 217 (1972); Dillon v. Stirling, 31 A.D. 221 
(1972) ; Missoula Livestock v. Nordtome, 23 A.D. 1204 (1964). 


The issue to be decided is whether complainant knew at the 
time the auction was complete that Robert Benefiel was respond- 
ent’s principal. Respondent admitted in his answer and testified 
at the hearing that he identified his purchases at the auction by 
various numbers. Complainant’s president testified that he knew 
that respondent bought for himself, Benefiel and others. He was 
familar with respondent’s method of indicating the destination 
of his purchases by numbers but at the time the hammer fell, he 
did not know the persons to whom the numbers referred. The 
evidence indicates that while in respondent’s mind the use of sev- 
eral numbers meant that he was buying for Mr. Benefiel, that 
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knowledge had not been communicated to complainant. Therefore, 
at the time the hammer fell, complainant did not know for whom 
respondent was buying the cattle. 


Respondent argues although acceptance of a bid by the auc- 
tioneer of a livestock company constitutes an executory contract, 
the execution thereof requires payment of the purchase price, and 
that if the seller does not rely upon the agent to complete the 
executory contract as a principal, but upon disclosure of the 
agency accepts completion of the contract by the principal, the 
agent cannot then be held. Respondent cites as authority Yellow- 
stone Livestock Commission v. Dupuis, 325 P.2d 691 (Mont., 
1958). That case dealt with a,peculiar factual situation which a 
jury was required to interpret under a Montana statute which 
defined the responsibilities of an agent to third parties. 


The case at hand is very similar to Bottorff v. Ault, 22 A.D. 20 
(1963). In that case respondent purchased hogs at a stockyard 
for a principal. During the auction, complainant was aware only 
of the fact that respondent was buying for an unnamed principal 
located in Kentucky. After the auction, respondent informed the 
complainant of the name of the principal. The principal was billed 
but failed to pay. It was held that the sale is made at the time of 
the auction and that the sale was complete before the name of the 
principal was disclosed; the agent was held liable. This decision 
was upheld in Bottorff v. Ault, 374 F.2d 882 (C.A. 7, 1967). The 
court said: “The sales here were at auction. They were completed 
when the hammer fell or when the auctioneer said ‘Sold’,” quoting 
an Indiana statute. A similar Idaho provision reads: “A sale by 
auction is complete when the auctioneer so announces by the fall 
of the hammer or in other customary manner.” I.C. 28-2-328 (2). 


Similar views have been announced in Clemens v. United States, 
295 F. Supp. 1339 (D.C. Ore., 1968), aff’d. 489 F.2d 705 (C.A. 
9, 1971) and United States v. Blair, 198 F.2d 557 (C.A. 10, 1952). 
A like result was reached in a case arising in Montana, Missoula 
Livestock v. Nordtome, supra. 


The Act provides at section 403 (7 U.S.C. 223) that when con- 
struing and enforcing its provisions, the act of any agent acting 
for or employed by any market agency or dealer within the scope 
of his employment or office, shall in every case also be deemed 
the act of such market agency or dealer, as well as that of such 
agent. In order for the agent to be relieved of liability, the evi- 
dence that he was acting for a disclosed principal must be clear; 
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the evidence in this case was in conflict. However, at the time the 
hammer fell, when the auction was complete, all complainant 
knew was that respondent was acting for a principal. The identity 
of the principal had not been disclosed. Therefore, respondent 
must be held liable to complainant. 


Respondent also argues that when a person dealing with an 
agent for an undisclosed principal elects to hold the principal li- 
able he thereby discharges the liability of the agent. He maintains 
that the act of filing a claim against the bankruptcy estimate of 
Robert Benefiel constitutes a binding choice of remedies. The au- 
thority cited by respondent for this point, 3 C.J.S. 177, Agency 
§248(b) (1) reads as follows: “Also the acts filing a claim against 
the bankrupt estate of the agent and accepting dividends there- 
from constitutes a binding choice of remedies... .” 


No evidence has been produced to show that complainant ac- 
cepted any dividends from Mr. Benefiel’s estate. Aside from this, 
it has been held that the remedy which complainant has elected 
to invoke by this proceeding is authorized by the Packers and 
Stockyards Act as a cumulative or additional remedy, additional 
to such remedies as complainant otherwise had at common law 
or by statute. Bales Continental Com. v. Ted Perrion, 28 A.D. 127 
(1969). See also Adolph Sklar, 30 A.D. 1893 (1971). It is only 
when a judgment has been satisfied that reparation awards must 
be reduced by that amount. Livestock Market Management v. Ted 
Perrion et al., 28 A.D. 1320 (1969). In any case, the reparation 
awarded below should be considered paid to whatever extent the 
complainant has received payment of the money which complain- 
ant claimed herein. Temple et al. v. Nixon et al., 24 A.D. 840 
(1965). 


ORDER 


Within thirty days from the date of this order, respondent Cliff 
Kimbrough shall pay to complainant Gooding Livestock Com- 
mission Co., Inc. the sum of $33,562.35, together with interest 
thereon at the rate of 8 percent per annum from May 1, 1972 
until paid. 


Copies hereof shall be served on the parties. 
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(No. 15,543) 


MIDWEST LIVESTOCK PRODUCERS COOPERATIVE v. VINCENT J. 
Burbs. P&S Docket No. 4724. Decided November 8, 1973. 


Acceptance—Passage of title—Damage setoff claim disallowed— 
Liability — Reparation 


When respondent accepted the cattle in issue title thereof passed to him. 
The risk of loss and liability for the purchase price borne by the 
purchaser is not discharged upon the death or illness of any of the 
animals accepted, and respondent may not avoid the loss thereof by 
claiming a damage setoff on an indebtedness incurred under a later 
and unrelated contract. And where respondent’s alleged losses were 
not the result of a breach of warranty of condition or of misrepre- 
sentation as to the condition of the cattle, respondent is liable to 
complainant for the total purchase price thereof in the amount of 
$7,555.90 for which reparation is awarded. 


Donald D. Willink, Madison, Wisconsin, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). By informal 
complaint filed September 8, 1972 and formal complaint filed Sep- 
tember 14, 1972 complainant Midwest Livestock Producers Co- 
operative of Francis Creek, Wisconsin, claimed reparation in the 
total amount of $7,555.90, alleged to be the total unpaid purchase 
price of 46 head of livestock purchased on two occasions by re- 
spondent Vincent J. Burds. More specifically, the formal com- 
plaint alleges that $1,919.25 is due for 7 head of cattle purchased 
by respondent at complainant’s Darlington, Wisconsin livestock 
auction sale on August 28, 1972, and that $5,636.65 is due for 24 
head of cattle and 15 lambs purchased by respondent at complain- 
ant’s Fennimore, Wisconsin livestock auction sale on August 29, 
1972. Complainant refused acceptance of respondent’s tender of 
$820.43 and $508.48 as payment in full for the August 28 and 29, 
1972 purchases, respectively, and maintains that the total amount 
of those purchases is currently outstanding and due and owing. 


Copies of the formal and informal complaints and the investi- 
gation report prepared by the Packers and Stockyards Adminis- 
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tration of this Department and filed in this proceeding pursuant 
to the rules of practice (9 CFR 202.40) were served on respondent 
on October 31, 1972. A copy of the investigation report was also 
served on the complainant on the same day. Respondent by coun- 
sel filed an answer on November 20, 1972, denying all complaints 
and charges for lack of information; respondent also requested 
an oral hearing. A copy of respondent’s answer was served on 
complainant on November 29, 1972. 


By notice dated March 19, 1973, respondent was requested to 
file a more specific answer as required by the rules of practice (9 
CFR 202.41(b)). On March 26, 1973 respondent’s counsel for- 
mally withdrew from the case. On April 4, 1973 respondent sub- 
mitted an amended answer. 


An oral hearing was held on May 9, 1973 in Milwaukee, Wis- 
consin before Michael J. Danaher of the Office of the General 
Counsel of this Department. Complainant was represented by 
Donald D. Willink, Esq., Madison, Wisconsin. Respondent ap- 
peared pro se. Testimony was received from four witnesses and 
seven exhibits were introduced. Complainant filed a brief in sup- 
port of its proposed findings and conclusions and respondent filed 
a post hearing statement in his behalf. 


FINDINGS OF FACT 


1. Complainant, Midwest Livestock Producers Cooperative, 
Francis Creek, Wisconsin, a corporation, was at all times ma- 
terial herein, engaged in the business of a market agency selling 
livestock on commission, and of a dealer, buying and selling live- 
stock in commerce for its own account. During the time material 
herein, complainant sold consigned livestock at auction on a regu- 
larly scheduled basis at its Darlington and Fennimore, Wisconsin, 
livestock markets, both of which are posted stockyards under the 
Act. The Darlington market is located in the vicinity of Shulls- 
burg, Wisconsin, and is locally known as the Lafayette County 
Livestock Market. 


2. Respondent, Vincent J. Burds, Epworth, Iowa, is an indi- 
vidual who was at all times material herein engaged in the busi- 
ness of a dealer buying and selling in commerce livestock for his 
own account in his own name or under the business name of Burds 
Packer. 


3. On Monday, August 28, 1972, respondent purchased seven 
cattle at complainant’s Darlington, Wisconsin, livestock auction 
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sale for a total purchase price of $1,919.25. The cattle were 
hauled from the sale area and respondent subsequently submitted 
an $820.48 check marked “Payment in Full” for the purchase. 
Respondent’s check was accompanied by a listing of cattle he had 
previously purchased at complainant’s slaughter sales on various 
occasions and which he alleged had been sick or diseased and were 
condemned when presented by him for slaughter. The list identi- 
fied four separate purchases which were made by respondent in 
April, May, July and early August of 1972, and which had been 
paid for in full. Respondent deducted the total value ($1,098.82) 
of the allegedly condemned animals from the amount due on his 
August 28 purchase ($1,919.25) and tendered the balance ($820.- 
43) to the complainant. 


4, On Tuesday, August 29, 1972, respondent purchased 24 cat- 
tle and 15 lambs a complainant’s Fennimore, Wisconsin, livestock 
auction sale for a total purchase price of $5,636.65. The livestock 
was hauled from the sale area and respondent subsequently sub- 
mitted a check for the purchase in the amount of $508.48. The 
check was marked “Payment in Full” and was accompanied by a 
listing of cattle respondent had previously purchased on various 
occasions from complainant and which he alleged had been con- 
demned when presented by him for slaughter. This list identified 
twenty-four separate purchases not previously identified which 
ranged from January to August of 1972. These purchases had 
been paid for in full by respondent. Respondent deducted the total 
value ($5,128.17) of the allegedly condemned animals from the 
amount due on his August 29 purchase ($5,636.65) and tendered 
the balance ($508.48) to complainant. 


5. The August 28 and 29, 1972, sales here involved were 
slaughter sales. 


6. Complainant refused to accept respondent’s payment tenders 
as payment in full for the August 28 and 29, 1972, purchase, de- 
manded full payment from respondent, and returned respondent’s 
uncashed checks to him when full payment was not received. 


7. The livestock purchased by respondent at complainant’s Au- 
gust 28 and 29, 1972, sales was presented by respondent for 
slaughter in the State of Iowa and the respondent received pay- 
ment therefor. 


8. The total purchase price of $7,555.90 for complainant’s Au- 
gust 28 and 29, 1972, purchases of 46 head of livestock remains 
unpaid. 
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9. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


It is undisputed that two purchases totaling 46 head of live- 
stock were made by respondent in his individual capacity from 
complainant on August 28 and 29, 1972, for an aggregate price 
of $7,555.90, and that complainant has not been fully paid there- 
for. It is well established that an unjustified failure to pay the 
full purchase price in connection with the purchase of livestock 
in commerce constitutes an unjust practice in violation of the 
Act for which reparation may be awarded. Rush County Sale Co. 
v. Maly Livestock, 29 A.D. 386 (1970) ; Eureka Livestock Sales v. 
Lowary, 28 A.D. 1017 (1969); Russell v. Mitchell, 25 A.D. 519 
(1966) ; U. B. Livestock v. Clark, 25 A.D. 595 (1966). 


The issue, therefore, upon which this reparation decision must 
turn is whether respondent’s refusal to pay the full purchase price 
for his August 28 and 29, 1972, acquisitions was justified. 


In the listing which accompanied his payment tenders for the 
August 28 and 29 purchases, respondent identified animals ob- 
tained earlier under separate contracts at complainant’s sales as 
far back as January 5, 1972, and as recent as August 10, 1972. 
With the exception of one Guernsey cow purchased April 3, 1972, 
each animal listed by respondent as allegedly condemned had been 
individually selected, paid for, and presented for slaughter in an- 
other State by the respondent. By his own admission, after a given 
sale respondent assumed complete dominion and control of his 
purchased livestock and maintained same up to the time they were 
actually slaughtered. The listed Guernsey was paid for by re- 
spondent, but had remained with complainant for inspection and 
later died. Acceptance of goods occurs when the buyer fails to 
make an effective rejection after having a reasonable opportunity 
to inspect them. Uniform Commercial Code §2-606. Rice v. Green 
(1929), 199 Wis. 518, 227 N.W. 22; Olsen v. Mayer (1893), 56 
Wis. 551, 14 N.W. 640; Necho Coal Co. v. Denise Coal Co. (1958), 
105 P.L.J. 33, affirmed 128 A. 2d 771, 387 Pa. 567. To be effective, 
a rejection must be within a reasonable time after delivery. Uni- 
form Commercial Code §2-602. Calumet Cheese Co. v. Pfizer & 
Co. (1964), 25 Wis. 2d 55, 180 N.W. 2d 290, 295; Schroeder v. 
Drees, et al. (1957), 1 Wis. 2d 106, 88 N.W. 2d 707; Knobel v. J. 
Bartel Co. (1922), 176 Wis. 398, 187 N.W. 188; Dearborn Stove 
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Co. v. Clark Appliance Co. (1957), 104 Pa. P.L.J. 403. Unless 
otherwise explicitly agreed, title passes to the buyer at the time 
and place at which the seller completes his performance with re- 
spect to physical delivery of the goods. Uniform Commercial Code 
§2-401; Deming v. Noll, 28 A.D. 1011 (1967) ; Brenneman v. Red- 
dick (1953), 263 Wis. 454, 57 N.W. 2d 718. Complainant func- 
tioned as a sales conduit in auctioning the listed livestock on a con- 
signment basis, and its performance was completed upon sale of 
that livestock to respondent. When respondent removed the listed 
cattle from the sale area, performance with respect to delivery was 
clearly completed. At that time, respondent had accepted the cat- 
tle and title to them had passed to him. After title passes, the pur- 
chaser bears the risk of loss and liability for the full purchase 
price is not discharged upon the death or illness of any of the 
animals. Stanton Brunson v. Inland Empire Livestock, 23 A.D. 
467 (1964) ; Miles City Livestock v. Jones, 22 A.D. 154 (1968) ; 
Hunt v. Stephenson, 22 A.D. 1102 (1968). Upon acceptance, the 
risk of loss for those animals listed fell upon the respondent as 
title holder, and it follows that he cannot justifiably avoid both 
the risk and subsequent loss of the animals by resorting to a dam- 
age setoff which utilizes an indebtedness incurred under a later, 
independent, and unrelated contract. 


We also conclude that respondent’s alleged losses did not result 
from breach of any warranty or from misrepresentation as to the 
condition of the allegedly condemned cattle. 


Based upon the premise (at common law, not under the Pack- 
ers and Stockyards Act) that a chattel when sold is impliedly war- 
ranted as to fitness for a purpose, it was held in some cases (not 
under this Act) that an animal purchased for ultimate resale for 
slaughter and meat was impliedly warranted as usable for such 
purpose. Latham v. Powell (1920), 127 Va. 382, 103 S.E. 638; 
Foos v. Sabin (1877), 84 Ill. 564. However, circumstances or acts 
of the parties (i.e. expertise in the livestock buying business, ac- 
ceptance and payment for livestock) have been held to extinguish 
application of such a rule. Johnson v. Hoffman (1951), 7 N.J. 1238, 
80 A. 2d 624, 26 ALR 2d 1001; Zielinski v. Potter (1917), 195 
Mich. 90, 161 N.W. 851. More recently, such a rule has been fur- 
ther abrogated by the provisions of §2-316 of the Uniform Com- 
mercial Code, which in part states that unless circumstances in- 
dicate otherwise, implied warranties of fitness are excluded by ex- 
pressions which in common understanding call the buyer’s atten- 
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tion to exclusions and make no implied warranty. Uniform Com- 
merical Code §2-316(3). 


In the case at hand, the facts clearly show that respondent pa- 
tronized complainant’s markets with full knowledge that livestock 
was being sold on a consignment basis, that the complainant spe- 
cifically represented itself as acting in an agency status only, and 
that complainant disclaimed responsibility for sickness or death. 
Respondent acknowledges the fact that at the time of all his pur- 
chases he was aware of both the billboard notice in complainant’s 
Fennimore sale barn which states that: 


All guarantees are between buyer and seller. We act as agents 
only. We are not responsible for sickness or death thru this 
sale barn. 


The Management. 


and the statement included on all buyers’ purchase invoices issued 
by complainant at both Darlington and Fennimore which indi- 
cates that: 


We act as agents only—Not responsible for Sickness, Acci- 
dents or death. 


Respondent’s oral hearing testimony includes claims and admis- 
sions to a high degree of livestock judging expertise acquired dur- 
ing his 30 years of experience in the livestock purchasing busi- 
ness. From a preponderance of the testimony and evidence prof- 
fered at the hearing, it appears that respondent had a tendency 
to buy thinner, sometimes crippled animals from complainant 
which allegedly are more likely to be condemned than higher qual- 
ity animals. Based on the foregoing factors, we conclude that com- 
plainant neither expressly nor impliedly warranted the fitness of 
consigned livestock and that respondent continued to actively pa- 
tronize complainant’s facilities while being fully aware of this 
fact. Even if such implied warranty had existed, respondent’s 
failure to give timely notice of breach thereof would preclude his 
recovery therefor, Schroeder v. Drees, supra; Uniform Commer- 
cial Code §2-607 (3). In the case at hand, respondent has not shown 
that any clear timely notice of defect was given, nor has he sus- 
tained his burden of showing any actionable misrepresentation on 
the part of the complainant, Altsheler v. Heber, 23 A.D. 1507 
(1964), and neither element can be justifiably advanced by him 
in support of his nonpayment for the August 28 and 29, 1972, 
purchases. 
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In fact, respondent has failed to advance any cogent evidence 
in support of his alleged losses and has submitted only the hand- 
written listings which accompanied his August 28 and 29, 1972, 
payments as proof of his alleged damage. While perhaps persua- 
sive, these listings alone fall well short of sustaining proof of any 
damage on behalf of respondent. 


The burden was on respondent as buyer to establish any breach 
with respect to goods accepted. U.C.C. §2-607(4). Further, the 
allegations in question clearly constitute set-offs, of which re- 
spondent had the burden of proof. Mochar Sales Company v. 
Meyer, 373 S.W. 2d 911 (Mo., 1963) ; Allsup v. Space, 367 P. 2d 
531 (N.M., 1961) ; 29 Am Jur 2d 168, Evidence §129; 31A C.J.S. 
180-1, Evidence §104. 


Turning from the various aspects of the respondent’s rights 
and obligations pertaining to the earlier purchases of the listed 
livestock and focusing upon his rights relative to the August 28 
and 29, 1972, transactions, it should be noted that a buyer on no- 
tifying a seller of his intention to do so may deduct all or any 
part of the damages resulting from any breach of a contract from 
any part of the price still due under the same contract. Uniform 
Commercial Code §2-717 (emphasis added). As was noted earlier, 
respondent paid for all the listed and allegedly condemned animals 
at the time of their purchase. All livestock purchased on the 28th 
and 29th was removed from the sale area and transported under 
respondent’s direction to the State of Iowa. None of the listed and 
allegedly condemned cattle were part of these August 28 and 29 
transactions. Thus, absent consideration of the elements of “ac- 
ceptance,” “warranty,” “misrepresentation,” and “risk of loss,” 
and even in the case of the listed Guernsey which was question- 
ably accepted, any proper damage deduction for breach of the 
earlier purchase contracts would be limited to amounts due under 
these contracts and would not be extendible to the other, unre- 
lated, independent contracts of August 28 and 29, 1972. 


It is concluded that the respondent’s failure to pay for the 
livestock purchased on August 28 and 29, 1972, was not proper 
or justified and, as such, was an unjust practice in violation of 
the Act on the basis of which reparation may be awarded. Gar- 
land G. Houck, et al. v. Lester Davis, et al., 283 A.D. 989 (1964). 


The total purchase price of the 46 head of livestock sold to re- 
spondent by complainant on August 28 and 29, 1972, was $7,555.- 
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90. That amount is currently due and respondent shall be ordered 
to pay reparation in that amount. 


ORDER 


Within thirty days from the date hereof respondent Vincent J. 
Burds shall pay complainant Midwest Livestock Producers Coop- 
erative as reparation the sum of $7,555.90 with interest thereon 
at the rate of 8 per cent annum from October 1, 1972, until paid. 


Copies hereof shall be served upon the parties. 


(No. 15,544) 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION d/b/a JEROME 
PRODUCERS LIVESTOCK MARKETING ASSOCIATION v. CLIFF 
KIMBROUGH. P&S Docket No. 4691. Decided November 8, 
1978. 


Agent for undisclosed principal—Sale by auction— 
Completion of — Liability — Reparation 


Where respondent purchased the cattle involved as agent for an undisclosed 
principal, respondent is liable to complainant for the purchase price 
thereof in the amount of $81,663.98 for which reparation is awarded. 


Michael H. Felton, Buhl, Idaho, for complainant. 
Frank M. Rettig, Jerome, Idaho, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a complaint 
filed May 19, 1972, complainant claimed reparation from respond- 
ent in the sum of $81,116.99. Complainant alleged that on March 
7 and March 14, 1972, respondent purchased a total of 397 head 
of cattle at complainant’s auction yard at Jerome, Idaho for a 
total of $81,116.99, for which complainant had not been paid. 


A copy of the complaint and a copy of the investigative report 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the rules of 
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practice (9 CFR 202.40) were served on respondent on August 
18, 1972. A copy of the investigative report was served upon com- 
plainant on the same date. 


Respondent filed an answer in which he denied that he pur- 
chased the cattle and alleged that on the dates in question he was 
acting as the agent of Robert Benefiel as disclosed principal. Re- 
spondent alleged that the Packers and Stockyards Administration 
had no jurisdiction because complainant had filed an action in the 
Idaho State Court. Respondent moved, in his answer, that all fur- 
ther proceedings be stayed until the bankruptcy proceedings 
against Robert Benefiel had been finally settled. Respondent also 
requested an oral hearing. 


An oral hearing was held in Jerome, Idaho, on May 15, 1973, 
before Arno Reifenberg of the Office of the General Counsel of 
this Department, in consolidation with the hearings in P & S 
Dockets Nos. 4689, 4690 and 4694, all of which involved repara- 
tion proceedings brought against respondent involving the same 
principles of law. The complainant was represented at the hear- 
ing by Michael H. Felton, Esq., Jerome, Idaho. The respondent 
was represented by Frank M. Rettig, Esq., Jerome, Idaho. Briefs 


were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, a corporation, at all times material herein en- 
gaged in the business of a market agency, buying and selling live- 
stock on a commission basis, and of a dealer, buying and selling 
livestock for its own account, in commerce, operating on Jerome 
Producers Livestock Marketing Association, Jerome, Idaho, a 
posted stockyard subject to the Act, and was so registered with 
the Secretary of Agriculture under the Act. 


2. Respondent was at all times material herein engaged in the 
business of a market agency buying livestock on commission, and 
a dealer buying and selling livestock for his own account, in com- 
merce, and was so registered under the Act with the Secretary of 
Agriculture. 


8. On March 7, 1972, respondent at a cattle auction held at 
complainant’s auction yard at Jerome, Idaho, was the high bidder 
on 108 head of cattle whose price, plus commission and expenses, 
amounted to $21,886.88. After the sale was concluded, respondent 
advised complainant that he had purchased the cattle on behalf 
of Robert Benefiel. The animals were delivered as instructed by 
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respondent except for 24 head of cattle which complainant resold 
for a net proceeds of $4,589.32. Complainant drew a draft on 
Benefiel in the amount of $27,730.31. This draft was dishonored. 


4. On March 14, 1972, respondent at a cattle auction held at 
the same auction yard was the high bidder on 290 head of cattle 
whose price plus commission and expenses, amounted to $64,- 
366.42. After the sale was concluded, respondent advised com- 
plainant that he had purchased the cattle on behalf of Robert 
Benefiel. The animals were delivered as instructed by respondent. 
Complainant drew a draft on Benefiel in the amount of $58,522.99. 
This draft was less than the purchase price to correct an error 
in the draft of March 7, 1972. This draft was dishonored. 


5. The sum of $21,886.88 plus $64,366.42 is $86,253.30; sub- 
tracting $4,589.32 leaves $81,663.98 due to complainant. 


6. The complaint was filed within 90 days after the accrual of 
the cause of action alleged therein. 


CONCLUSIONS 


Respondent acknowledges that he bid on the cattle for the price 
indicated in the complaint. His chief defense is that he was an 
agent for a disclosed principal. An agent purchasing livestock for 
a disclosed principal is not liable for the purchase price if the 
principal defaults. Arnold Livestock v. Pearson, 32 A.D. 448 
(1973) ; Central Nebr. Com. Co. v. Pearson, 32 A.D. 456 (1973). 
On the other hand, where livestock is purchased by an agent for 
an undisclosed or partially disclosed principal, the agent is liable 
for the debt even after the discovery of the principal. Kalispell v. 
Stirling, 31 A.D. 217 (1972); Dillon v. Stirling, 31 A.D. 221 
(1972) ; Missoula Livestock v. Nordtome, 23 A.D. 1204 (1964). 


The issue to be decided is whether complainant knew at the time 
the auction was complete that Robert Benefiel was respondent’s 
principal. Respondent admitted in his answer and testified at the 
hearing that he identified his purchases at the auction by various 
numbers. Complainant’s manager testified he did not know the 
meaning of respondent’s numbers. The evidence indicates that 
while in respondent’s mind the use of several numbers meant that 
he was buying for Mr. Benefiel, that knowledge had not been com- 
municated to complainant. Therefore, at the time the hammer 
fell, complainant did not know for whom respondent was buying 
the cattle. 
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Respondent argues although acceptance of a bid by the auc- 
tioneer of a livestock company constitutes an executory contract, 
the execution thereof requires payment of the purchase price, and 
that if the seller does not rely upon the agent to complete the ex- 
ecutory contract as a principal, but upon disclosure of the agency 
accepts completion of the contract by the principal, the agent can- 
not then be held. Respondent cites as authority Yellowstone Live- 
stock Commission v. Dupuis, 325 P.2d 691 (Mont., 1958). That 
case dealt with a peculiar factual situation which a jury was re- 
quired to interpret under a Montana statute which defined the 
responsibilities of an agent to third parties. 


The case at hand is very similar to Botorff v. Ault, 22 A.D. 20 
(1963). In that case respondent purchased hogs at a stockyard 
for a principal. During the auction, complainant was aware only 
of the fact that respondent was buying for an unnamed principal 
located in Kentucky. After the auction, respondent informed the 
complainant of the name of the principal. The principal was billed 
but failed to pay. It was held that the sale is made at the time of 
the auction and that the sale was complete before the name of the 
principal was disclosed; the agent was held liable. This decision 
was upheld in Bottorff v. Ault, 374 F.2d 882 (C.A. 7, 1967). The 


court said: “The sales here were at auction. They were completed 
when the hammer fell or when the auctioneer said ‘Sold’,” quot- 
ing an Indiana statute. A similar Idaho provision reads: “A sale 
by auction is complete when the auctioneer so announces by the 
fall of the hammer or in other customary manner.” I.C. 28-2-328 


(2). 


Similar views have been announced in Clemens v. United States, 
295 F. Supp. 1839 (D.C. Ore., 1968), aff’d, 489 F.2d 705 (C.A. 
9, 1971) and United States v. Blair, 198 F.2d 557 (C.A. 10, 1952). 
A like result was reached in a case arising in Montana, Missoula 
Livestock v. Nordtome, supra. 


The Act provides at section 403 (7 U.S.C. 223) that when con- 
struing and enforcing its provisions, the act of any agent acting 
for or employed by any market agency or dealer within the scope 
of his employment or office, shall in every case also be deemed 
the act of such market agency or dealer, as well as that of such 
agent. In order for the agent to be relieved of liability, the evi- 
dence that he was acting for a disclosed principal must be clear; 
the evidence in this case was in conflict. However, at the time the 
hammer fell, when the auction was complete, all complainant 
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knew was that respondent was acting for a principal. The identity 
of the principal had not been disclosed. Therefore, respondent 
must be held liable to complainant. 


Respondent also argues that when a person dealing with an 
agent for an undisclosed principal elects to hold the principal liable 
he thereby discharges the liability of the agent. He maintains that 
the act of filing a claim against the bankruptcy estate of Robert 
Benefiel constitutes a binding choice of remedies. The authority 
cited by respondent for this point, 3 C.J.S. 177, Agency 
§248(b) (1) reads as follows: “Also the acts filing a claim against 
the bankrupt estate of the agent and accepting dividends there- 
from constitute a binding choice of remedies... .” 


No evidence has been produced to show that complainant ac- 
cepted any dividends from Mr. Benefiel’s estate. Aside from this, it 
has been held that the remedy which complainant has elected to in- 
voke by this proceeding is authorized by the Packers and Stock- 
yards Act as a cumulative or additional remedy, additional to such 
remedies as complainant otherwise had at common law or by 
statute. Bales Continental Com. v. Ted Perrion, 28 A.D. 127 
(1969). See also Adolph Sklar, 30 A.D. 1893 (1971). It is only 
when a judgment has been satisfied that reparation awards must 
be reduced by that amount. Livestock Market Management v. 
Ted Perrion et al, 28 A.D. 1820 (1969). In any case, the reparation 
awarded below should be considered paid to whatever extent the 
complainant has received payment of the money which com- 
plainant claimed herein. Temple et al. v. Nixon et al., 24 A.D. 840 
(1965). 


ORDER 


Within thirty days from the date of this order, respondent Cliff 
Kimbrough shall pay to complainant Producers Livestock Mar- 
keting Association the sum of $81,663.98 together with interest 
thereon at the rate of 8 percent per annum from May 1, 1972 until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 15,545) 


SHOSHONE SALE YARD, INC. v. CLIFF KIMBROUGH. P&S Docket 
No. 4690. Decided November 8, 1973. 
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Agent for undisclosed principal—Sale by auction— 
Completion of — Liability — Reparation 


Where respondent purchased the cattle involved as agent for an undisclosed 
principal, respondent is liable to complainant for the purchase price 
thereof in the amount of $33,422.88 for which reparation is awarded. 


Gary W. Shaw, Gooding, Idaho, for complainant. 
Frank M. Retting, Jerome, Idaho, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed March 23, 1972, complainant claimed reparation from 
respondent in the sum of $33,422.88. Complainant alleged that on 
March 13 and March 20, 1972, respondent purchased 153 head of 
cattle at complainant’s auction yard, whose price, together with 
complainant’s expenses, came to the amount asked for, which was 
not paid. 


A copy of the complaint and a copy of the investigative report 
prepared by the Packers and Stockyards Administration of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40) were served on 
respondent on August 21, 1972. A copy of the investigative report 
was served on complainant on the same date. 


Respondent filed an answer in which he admitted that he pur- 
chased the animals for the amounts set forth in the complaint on 
the dates indicated and alleged that in such purchases he was 
acting as the agent of Robert Benefiel as disclosed principal. 
Respondent moved, in his answer, that all further proceedings 
be stayed until the bankruptcy proceedings against Robert Benefiel 
have been finally settled. Respondent also requested an oral 
hearing. 


An oral hearing was held in Jerome, Idaho, on May 15, 1973 
before Arno Reifenberg of the Office of the General Counsel of 
this Department, in consolidation with the hearings in P & S 
Dockets Nos. 4689, 4694, and 4691, all of which involved repa- 
ration proceedings brought against respondent involving the same 
principles of law. The complainant was represented at he hearing 
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by Gary W. Shaw, Esq., of Gooding, Idaho. Respondent was 
represented by Frank M. Rettig, Esq., of Jerome, Idaho. Briefs 
were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, a corporation, at all times material herein en- 
gaged in the business of a market agency selling livestock on a 
commission basis, operating on Shoshone Sale Yard, Inc., a 
posted stockyard subject to the Act, and was so registered under 
the Act with the Secretary of Agriculture. 


2. Respondent was at all times material herein engaged in the 
business of a market agency buying livestock on commission and 
a dealer buying and selling livestock for his own account, in 
commerce, and was so registered under the Act with the Secretary 
of Agriculture. 


8. On March 138, 1972, respondent at a cattle auction held at 
complainant’s auction yard was the high bidder on 82 head of 
cattle whose price, plus commission and expenses, amounted to 
$18,938.39. After the sale was concluded, respondent advised 
complainant that he had purchased the cattle on behalf of Robert 


Benefiel. The animals were delivered as instructed by respondent. 
Complainant drew a draft on Benefiel, which draft was dis- 
honored. 


4. On March 20, 1972, respondent at a cattle auction held at 
complainant’s auction yard was the high bidder on 71 head of 
cattle whose price, plus commission and expenses, amounted to 
$14,484.49. After the sale was concluded, respondent advised com- 
plainant that he had purchased the cattle on behalf of Robert 
Benefiel. The animals were delivered as instructed by respondent. 
Complainant drew a draft on Benefiel, which draft was dishonored. 


5. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent acknowledges that he bid on the cattle for the price 
indicated in the complaint. His chief defense is that he was an 
agent for a disclosed principal. An agent purchasing livestock for 
a disclosed principal is not liable for the purchase price if the 
principal defaults. Arnold Livestock v. Pearson, 32 A.D. 448 
(1973) ; Central Nebr. Com. Co. v. Pearson, 32 A.D. 456 (1973). 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 32 A.D. 1827 


On the other hand, where livestock is purchased by an agent for 
an undisclosed or partially disclosed principal, the agent is liable 
for the debt even after the discovery of the principal. Kalispell v. 
Stirling, 31 A.D. 217 (1972); Dillon v. Stirling, 31 A.D. 221 
(1972) ; Missoula Livestock v. Nordtome, 283 A.D. 1204 (1964). 


The issue to be decided is whether complainant knew at the time 
the auction was complete that Robert Benefiel was respondent’s 
principal. Respondent admitted in his answer and testified at the 
hearing that he identified his purchases at the auction by various 
numbers. Complainant’s president testified he knew that the num- 
bers indicated cattle were being purchased and penned for a 
certain buyer. With regard to the March 20, 1972 transaction, he 
said that he did not know for whom the cattle were purchased. He 
assumed that they were being purchased for Mr. Benefiel but 
he was not sure. He also knew that once in a while, respondent 
would purchase cattle for other people. The evidence indicates 
that while in respondent’s mind, the use of several numbers meant 
that he was buying for Mr. Benefiel, that knowledge had not been 
communicated to complainant. Therefore, at the time the hammer 
fell, complainant did not know for whom respondent was buying 
the cattle. 


Respondent argues although acceptance of a bid by the auc- 
tioneer of a livestock company constitutes an executory contract, 
the execution thereof requires payment of the purchase price, and 
that if the seller does not rely upon the agent to complete the 
executory contract as a principal, but upon disclosure of the agency 
accepts completion of the contract by the principal, the agent can- 
not then be held. Respondent cites as authority Yellowstone Live- 
stock Commission v. Dupuis, 325 P.2d 691 (Mont., 1958). That 
case dealt with a peculiar factual situation which a jury was 
required to interpret under a Montana statute which defined the 
responsibilities of an agent to third parties. 


The case at hand is very similar to Bottorff v. Ault, 22 A.D. 
20(1963). In that case respondent purchased hogs at a stockyard 
for a principal. During the auction, complainant was aware only 
of the fact that respondent was buying for an unnamed principal 
located in Kentucky. After the auction, respondent informed the 
complainant of the name of the principal. The principal was 
billed but failed to pay. It was held that the sale is made at the 
time of the auction and that the sale was complete before the 
name of the principal was disclosed; the agent was held liable. 
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This decision was upheld in Bottorff v. Ault, 374 F.2d 832 (C.A. 7, 
1967). The court said: “The sales here were at auction. They were 
completed when the hammer fell or when the auctioneer said 
‘Sold’,” quoting an Indiana statute. A similar Idaho provision 
reads: “A sale by auction is complete when the auctioneer so 
announces by the fall of the hammer or in other customary man- 
ner.” I.C, 28-2-328 (2). 


Similar views have been announced in Clemens v. United States, 
295 F. Supp. 1339 (D.C. Ore., 1968), aff’d. 489 F.2d 705 (C.A. 9, 
1971) and United States v. Blair, 193 F.2d 557 (C.A. 10, 1952). A 
like result was reached in a case arising in Montana, Missoula 
Livestock v. Nordtome, supra. 


The Act provides at section 403 (7 U.S.C. 223) that when con- 
struing and enforcing its provisions, the act of any agent acting 
for or employed by any market agency or dealer within the scope 
of his employment or office, shall in every case also be deemed the 
act of such market agency or dealer, as well as that of such agent. 
In order for the agent to be relieved of liability, the evidence that 
he was acting for a disclosed principal must be clear; the evidence 
in this case was in conflict. However, at the time the hammer fell, 
when the auction was complete, all complainant knew was that 
respondent was acting for a principal. The identity of the princi- 
pal had not been disclosed. Therefore, respondent must be held 
liable to complainant. 


Respondent also argues that when a person dealing with an 
agent for an undisclosed principal elects to hold the principal 
liable he thereby discharges the liability of the agent. He main- 
tains that the act of filing a claim against the bankruptcy estate 
of Robert Benefiel constitutes a binding choice of remedies. The 
authority cited by respondent for this point, 3 C.J.S. 177, Agency 
§ 248 (b) (1) reads as follows: “Also the acts filing a claim against 
the bankrupt estate of the agent and accepting dividends there- 
from constitutes a binding choice of remedies... .” 


No evidence has been produced to show that complainant 
accepted any dividends from Mr. Benefiel’s estate. Aside from 
this, it has been held that the remedy which complainant has 
elected to invoke by this proceeding is authorized by the Packers 
and Stockyards Act as a cumulative or additional remedy, addi- 
tional to such remedies as complainant otherwise had at common 
law or by statute. Bales Continental Com. v. Ted Perrion, 28 A.D. 
127 (1969). See also Adolph Sklar, 30 A.D. 1898 (1971). It is 
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only when a judgment has been satisfied that reparation awards 
must be reduced by that amount. Livestock Market Management 
v. Ted Perrion et al., 28 A.D. 1820 (1969). In any case, the repa- 
ration awarded below should be considered paid to whatever ex- 
tent the complainant has received payment of the money which 
complainant claimed herein. Temple et al. v. Nixon et al., 24 A.D. 
840 (1965). 


ORDER 


Within thirty days from the date of this order, respondent 
Cliff Kimbrough shall pay to complainant, Shoshone Sale Yard, 
Inc., the sum of $33,422.88, together with interest thereon at the 
rate of 8 percent per annum from May 1, 1972, until paid. 


Copies hereof shall be served upon the parties. 


(No. 15,546) 


TWIN FALLS LIVESTOCK COMMISSION COMPANY v. CLIFF KIM- 
BROUGH. P&S Docket No. 4694. Decided November 8, 1973. 


Agent for undisclosed principal — Sale by auction — 
Completion of — Liability — Reparation 


Where respondent purchased the cattle involved as agent for an undisclosed 
principal, respondent is liable to complainant for the purchase price 
thereof in the amount of $25,388.02 for which reparation is awarded. 


Robert C. Paine, Twin Falls, Idaho, for complainant. 
Frank M. Rettig, Jerome, Idaho, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a complaint 
filed April 17, 1972, complainant claimed reparation from respon- 
dent in the sum of $25,388.02. Complainant alleged that on 
March 15, 1972 respondent purchased 108 head of cattle for 
$25,388.02, which was not paid. 


A copy of the complaint and a copy of the investigative report 
prepared by the Packers and Stockyards Administration of the 
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Department and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40) were served on respondent 
on August 24, 1972. A copy of the investigative report was 
served on complainant on August 31, 1972. 


Respondent filed an answer in which he denied that he purchased 
the animals and alleged that in the transactions in question he was 
acting as the agent of Robert Benefiel as disclosed principal. 
Respondent moved, in his answer, that all further proceedings be 
stayed until the bankruptcy proceedings against Robert Benefiel 
have been finally settled. Respondent also requested an oral 
hearing. 


An oral hearing was held in Jerome, Idaho, on May 15, 1973, 
before Arno Reifenberg, of the Office of the General Counsel of 
this Department, in consolidation with the hearings in P & § 
Dockets Nos. 4689, 4690, and 4691, all of which involved reparation 
proceedings brought against respondent involving the same prin- 
ciples of law. The complainant was represented at the hearing 
by Robert C. Paine, Esq., of Twin Falls, Idaho. Respondent was 
represented by Frank M. Rettig, Esq., of Jerome, Idaho. Briefs 
were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, a corporation, at all times materia] herein 
engaged in the business of a market agency selling livestock on a 
commission basis and of a dealer buying and selling livestock for 
its own account, operating on Twin Falls Livestock Commission 
Company, a posted stockyard subject to the Act, and was so 
registered under the Act with the Secretary of Agriculture. 


2. Respondent was at all times material herein engaged in the 
business of a market agency, buying livestock on commission, and 
a dealer, buying and selling livestock for his own account, in 
commerce, and was so registered under the Act with the Secretary 
of Agriculture. 


3. On March 15, 1972, respondent at a cattle auction held at 
complainant’s auction yard was the high bidder on 108 head of 
cattle for $25,388.02. After the sale was concluded, respondent 
advised complainant that he had purchased the cattle on behalf 
of Robert Benefiel. The animals were delivered as instructed by 
respondent. Complainant drew a draft on Benefiel, which draft 
was dishonored. 
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4. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent acknowledges that he bid on the cattle for the price 
indicated in the complaint. His chief defense is that in doing so he 
was an agent for a disclosed principal. An agent purchasing live- 
stock for a disclosed principal is not liable for the purchase price 
if the principal defaults. Arnold Livestock v. Pearson, 32 A.D. 448 
(1973) ; Central Nebr. Com. Co. v. Pearson, 32 A.D. 456 (1973). 
On the other hand, where livestock is purchased by an agent for 
an undisclosed or partially disclosed principal, the agent is liable 
for the debt even after the discovery of the principal. Kalispell 
v. Stirling, 31 A.D. 217 (1972); Dillon v. Stirling, 31 A.D. 221 
(1972) ; Missoula Livestock v. Nordtome, 23 A.D. 1204 (1964). 
The issue to be decided is whether complainant knew at the time 
the auction was complete that Robert Benefiel was respondent’s 
principal. Respondent admitted in his answer and testified at the 
hearing that he identified his purchases at the auction by various 
numbers. Complainant’s manager testified that at the auction the 
cattle were charged to respondent by order number. The numbers 


indicated to the manager that respondent wanted the cattle on 
separate purchase sheets and yarded separately. The evidence in- 
dicates that while in respondent’s mind the use of several num- 
bers meant that he was buying for Mr. Benefiel, that knowledge 
had not been communicated to complainant. Therefore, at the time 
the hammer fell, complainant did not know for whom respondent 
was buying the cattle. 


Respondent argues although acceptance of a bid by the auc- 
tioneer of a livestock company constitutes an executory contract, 
the execution thereof requires payment of the purchase price, and 
that if the seller does not rely upon the agent to complete the exec- 
utory contract as a principal, but upon disclosure of the agency ac- 
cepts completion of the contract by the principal, the agent cannot 
then be held. Respondent cites as authority Yellowstone Livestock 
Commission v. Dupuis, 325 P.2d 691 (Mont., 1958). That case 
dealt with a peculiar factual situation which a jury was required 
to interpret under a Montana statute which defined the responsi- 
bilities of an agent to third parties. 


The case at hand is very similar to Bottorff v. Ault, 22 A.D. 20 
(1963). In that case respondent purchased hogs at a stockyard 
for a principal. During the auction, complainant was aware only 
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of the fact that respondent was buying for an unnamed principal 
located in Kentucky. After the auction, respondent informed the 
complainant of the name of the principal. The principal was billed 
but failed to pay. It was held that the sale is made at the time 
of the auction and that the sale was complete before the name 
of the principal was disclosed; the agent was held liable. 
This decision was upheld in Bottorff v. Ault, 374 F.2d 8382 
(C.A. 7, 1967). The court said: “The sales here were at auction. 
They were completed when the hammer fell or when the auction- 
eer said ‘Sold’,” quoting an Indiana statute. A similar Idaho pro- 
vision reads: “A sale by auction is complete when the auctioneer 
so announces by the fall of the hammer or in other customary 
manner.” I.C. 28-2-328 (2). 


Similar views have been announced in Clemens v. United 
States, 295 F. Supp. 1339 (D.C. Ore., 1968), aff’d, 489 F.2d 705 
(C.A. 9, 1971) and United States v. Blair, 198 F.2d 557 (C.A. 10, 
1952). A like result was reached in a case arising in Montana, 
Missoula Livestock v. Nordtome, supra. 


The Act provides at section 403 (7 U.S.C. 223) that when con- 
struing and enforcing its provisions, the act of any agent act- 


ing for or employed by any market agency or dealer within the 
scope of his employment or office, shall in every case also be 
deemed the act of such market agency or dealer, as well as that 
of such agent. In order for the agent to be relieved of liability, 
the evidence that he was acting for a disclosed principal must be 
clear; the evidence in this case was in conflict. However, at the 
time the hammer fell, when the auction was complete, all com- 
plainant knew was that respondent was acting for a principal. 
The identity of the principal had not been disclosed. Therefore, 
respondent must be held liable to complainant. 


Respondent also argues that when a person dealing with an 
agent for an undisclosed principal elects to hold the principal lia- 
ble he thereby discharges the liability of the agent. He maintains 
that the act of filing a claim against the bankruptcy estate of Rob- 
ert Benefiel constitutes a binding choice of remedies. The author- 
ity cited by respondent for this point, 3 C.J.S. 177, Agency §248 
(b) (1) reads as follows: “Also the acts filing a claim against the 
bankrupt estate of the agent and accepting dividends therefrom 
constitutes a binding choice of remedies... .” 


No evidence has been produced to show that complainant ac- 
cepted any dividends from Mr. Benefiel’s estate. Aside from this, 
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it has been held that the remedy which complainant has elected 
to invoke by this proceeding is authorized by the Packers and 
Stockyards Act as a cumulative or additional remedy, additional 
to such remedies as complainant otherwise had at common law or 
by statute. Bales Continental Com. v. Ted Perrion, 28 A.D. 127 
(1969). See also Adolph Sklar, 30 A.D. 1893 (1971). It is only 
when a judgment has been satisfied that reparation awards must 
be reduced by that amount. Livestock Market Management v. Ted 
Perrion et al., 28 A.D. 1820 (1969). In any case, the reparation 
awarded below should be considered paid to whatever extent the 
complainant has received payment of the money which complain- 
ant claimed herein. Temple et al. v. Nixon et al., 24 A.D. 840 
(1965). 


ORDER 


Within thirty days from the date of this order respondent Cliff 
Kimbrough shall pay to complainant Twin Falls Livestock Com- 
mission Company the sum of $25,388.02 together with interest 
thereon at the rate of 8 percent per annum from May 1, 1972 un- 
til paid. 


Copies hereof shall be served on the parties. 


(No. 15,547) 


In re JAMES RANKIN. P&S Docket No. 4759. Decided November 
17, 1973. 


Insufficient funds checks — Failure to pay when due 


Where respondent violated the Act and regulations in connection with the 
issuance of insufficient funds checks in purported payment for live- 
stock purchased in commerce, respondent is ordered to cease and desist 
from such violations. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Chief Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act of 
1921, as amended and supplemented, hereinafter called the Act. 
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It was instituted by a complaint filed on March 2, 1973 by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent was charged with violating 
the provisions of the Act and the regulations promulgated there- 
under by the Secretary of Agriculture (9 CFR 201.1 et seq), here- 
inafter referred to as the Regulations. 


Copies of the complaint and of the Rules of Practice were 
served on the respondent on March 13, 1973. Respondent was noti- 
fied in writing that an answer should be filed within 20 days, and 
that failure to file an answer denying the allegations of the com- 
plaint and requesting an oral hearing would constitute an admis- 
sion of such allegations and waiver of hearing. 


Respondent has filed nothing. This decision and order, there- 
fore, are issued pursuant to Section 202.9(c) of the Rules of 
Practice, as amended (9 CFR 202.9(c) as amended). 


FINDINGS OF FACT 
I 


(a) James Rankin, hereinafter referred to as the respondent is 


an individual whose address is Route 13, Box 168, Fort Worth, 
Texas. 


(b) Respondent, at all times material herein, was engaged in 
the business of buying and selling livestock in commerce for his 
own account as a dealer within the meaning, and subject to the 
provisions of the Act. 


II 


(a) Respondent in connection with his operations as a dealer 
on or about the dates and in the transactions set forth in the com- 
plaint, purchased livestock in commerce, and in purported pay- 
ment therefor issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


(b) Respondent, in or about the dates and in the transactions 
specified in the Complaint, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price 
for such livestock. 
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CONCLUSIONS 


By reason of the facts set forth in the above Findings of Fact, 
the respondent has violated Section 312(a) of the Act (7 U.S.C. 
218(a)) and Section 201.43(b) of the regulations, for which vio- 
lations the Order set forth below is issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


8. This Order shall be effective from the sixth day after the De- 
cision and Order become final.* 


4, Pursuant to the amended Rules of Practice governing pro- 
cedures under the Act, this Decision and Order become final with- 
out further proceedings 35 days after service hereof unless ap- 
pealed to the Secretary by a party hereto within 30 days after 
service hereof, as provided in Sections 202.16 and 202.18 of the 
Amended Rules of Practice published in the Federal Register of 
August 20, 1973 (38 FR 22379). 


(No. 15,548) 


In re PARNETT PACKING CorRP. P&S Docket No. 4858. Decided No- 
vember 26, 1973. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order 
against it for violating the Act and regulations in failing to pay 
when due for livestock purchased in commerce. 


Hugh A. Stowe, for complainant. 
Robert L. Williams, Washington, D. C., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


* The Decision and order became final November 17, 1973.—Ed. 





PARNETT PACKING CORP. 
Cite as 32 A.D. 1838 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by complaint 
filed on September 6, 1973, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that the respondent has violated the Act. 


Respondent has filed an answer in which it states (1) that it 
admits the jurisdictional allegations of the complaint; (2) that it 
neither admits nor denies the remaining allegations; (3) that its 
answer is for settlement purposes only and does not constitute 
an admission by respondent that the law has been violated as al- 
leged in the complaint; and (4) that it waives oral hearing and 
further procedure under the rules of practice (9 CFR 202.1 et 
seq.) and consents to the issuance of a specified order, the order 
to become effective on the first day after service upon respondent. 
Complainant has recommended that the cease and desist order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. Parnett Packing Corp., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business lo- 
cated at Bloomville, New York. 


2. Respondent is, and at all times material herein was, engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


3. Respondent is, and at all times material herein was, a packer 
within the meaning and subject to the provisions of the Act. 


4. Respondent admits that the Secretary of Agriculture has ju- 
risdiction in this matter. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice governing proceed- 
ings under the Act provides: 


Section 202.5 Stipulations and consent orders ... (b) Con- 
sent order. At any time after the issuance of the moving pa- 
per and prior to the hearing in any proceeding the Secretary, 
in his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for filing 
in the record, a stipulation or statement in which he admits 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 32 A.D. 1840 


at least those facts necessary to the Secretary’s jurisdiction 
and agrees that an order may be entered against him. Upon a 
record composed of a complaint and the stipulation or agree- 
ment consenting to the order, the judge may enter the order 
consented to by the respondent which shall have the same 
force and effect as an order made after oral hearing. 


The facts admitted by the respondent and set forth in the Find- 
ings of Fact are sufficient to subject it to the jurisdiction of the 
Secretary of Agriculture. 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with the respondent’s operations as a packer, shall cease and de- 
sist from failing or refusing to pay in accordance with the terms 
of contracts or purchase agreements, written or verbal, the full 
agreed upon purchase price of livestock purchased in commerce. 


The order shall become effective on the first day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 15,549) 


WILLIAM BOERSMA d/b/a ESCALON LIVESTOCK AUCTION v. RON- 
ALD E. CLARK. P&S Docket No. 4860. Reparation of $20,- 
871.93 with 8 percent interest from March 1, 1973, awarded 
complainant against respondent in order issued November 2, 
1978, by Donald A. Campbell, Judicial Officer. 


(No. 15,550) 


ARIE VINK, JR. v. WILBUR KORTLEEVER, d/b/a FARMERS FEEDER 
CALF ASSOCIATION. P&S Docket No. 4865. Reparation of 
$625.00 with 8 percent interest from June 1, 1972, awarded 
complainant against respondent in order issued November 2, 
1973, by Donald A. Campbell, Judicial Officer. 
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AMERICAN BEEF PACKERS, INC. v. UNITED STATES DEPARTMENT 
OF AGRICULTURE. Decided November 5, 1973. 


Price manipulation — Dressed hog carcasses — Simultaneous ownership and 
control of stock and of market agencies and dealers — Denial of 
motion to sever 


Where plaintiff sought a review of an order* of the Secretary, upholding 
the ruling of the Administrative Law Judge, the court held that the 
petition for review should be dismissed. 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 
No. 73-1275 


Before GIBSON, LAY and STEPHENSON, Circuit Judges. 


PER CURIAM 


The Department of Agriculture instituted proceedings against 
Farmland Enterprises, Inc., a corporation, Frank R. West, an 
individual, and American Beef Packers, Inc., a corporation, alleg- 
ing price manipulation upon the sale of dressed hog carcasses in 
violation of the Packers and Stockyard Act of 1921, 7 U.S.C. §§ 
181 et seq. The complaint also alleges that American Beef Pack- 
ers, Inc. allowed West to own stock and control it at the same 
time West also owned and controlled market agencies and deal- 
ers in violation of § 201.68 of the Regulations of the Secretary 
of Agriculture. 


American Beef moved to sever its hearing from the hearing 
relating to the other parties. It likewise moved to sever specific 
counts. Judge Dorothea A. Baker, an experienced and able ad- 
ministrative law judge, denied these motions. Judge Baker’s rul- 
ings were adopted by the Secretary. American Beef brought this 
petition for review alleging that under the collateral order doc- 
trine of Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541 
(1949), this court has jurisdiction to review the interlocutory or- 
der. 


Assuming, without deciding, the propriety of review by this 
court, we determine that plaintiff’s petition for review should be 


*Secretary’s order of March 27, 1973, P&S Docket No. 4718, not published 
in Agriculture Decisions.—Ed. 
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dismissed. Procedural decisions relating to such matters as plead- 
ings, joinder of parties, and motions to sever, fall well within the 


administrative agency’s discretion. There has been no showing 
of abuse here. 


The petition for review is denied. 
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Where respondent’s defense of its breach of contract in failing to ship is 
without merit, respondent is liable to complainant as damages the 
difference between the cost of the cover purchase and the contract price 
for a total of $285.50 for which reparation is awarded. 


Stenn E. Keller, Cleveland, Ohio, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $564.55 in con- 
nection with a transaction contemplating shipment by respondent 
to complainant of a truckload of watermelons in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 

Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the evidence is submitted under the 
shortened procedure set forth in section 47.20 of the rules of prac- 
tice (7 CFR 47.20). Under this procedure the pleadings of the 
parties, being verified, are considered a part of the evidence in 
the case, as is the Department’s report of investigation. Respond- 
ent submitted additional evidence by way of an answering state- 


ment. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Feldman Brothers Produce Co., Inc., is a cor- 


poration whose address is 1730 Hubbard Road, Youngstown, Ohio. 


2. Respondent is a partnership composed of Anthony Pellegrino 
and Joseph Nicholas Pellegrino, doing business as A. Pellegrino 
& Son, whose address is 111 New England Produce Center, Chel- 


sea, Massachusetts. At the time of the transaction involved here- 
in, respondent was licensed under the act. 
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3. On July 14, 1972, complainant purchased from respondent 
one (1) truckload of Charleston Grey watermelons, U. S. No. 1 
grade, with each melon to weight 18 pounds or more and with 
the load to average 21 to 22 pounds per melon. The contract price 
was $3.55 per hundredweight, delivered, with the melons to be 
shipped in interstate commerce on July 14, 1972, from loading 
point in the State of South Carolina to complainant’s consignee 
at Delaware, Ohio, for arrival on July 17, 1972. 


4. The contract between the parties was negotiated by a broker, 
C. H. Robinson Company, Cleveland, Ohio, which issued its 
Brokers Standard Memorandum of Sale No. CL-2414 on July 14, 


1972. 


5. On July 15, 1972, the broker telephoned respondent and re- 
quested the manifest on the shipment contemplated herein. Re- 
spondent informed the broker that the shipment had not been 
made on the previous day, July 14, but would be made on that date, 


July 15, 1972. This information was relayed to complainant by 
the broker. 


6. On Monday, July 17, complainant informed the broker that 
the melons had not arrived at contract destination, Delaware, 
Ohio. The broker then made inquiry of respondent and was told 
that no shipment had been made under this contract due to the 
presence of rain at shipping point. When this information was 
transmitted to complainant by the broker, complainant informed 
the broker that it (complainant) would make a replacement pur- 
chase of melons in order to meet its (complainant’s) contractual 
duties elsewhere, and would hold respondent liable for any loss. 
At complainant’s request, complainant’s view of the matter was 
communicated to respondent by the telegram of July 17, 1972, in 
relevant part as follows: 


“ .. Feldman Bros. advised due to your failure to ship load 
watermelons per our confirmation of 7-14-72 it necessary 
they purchase replacement elsewhere and holding you liable 
for any loss incurred.” 


7. On July 19, 1972, complainant made a replacement purchase 


from Ben Singer Co., Cleveland, Ohio, consisting of 1,613 melons, 
26-pound average, for a total weight of 41,938 pounds and at a de- 
livered price of $1,774.30. 


8. The formal complaint was filed on February 26, 1973, which 


was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent admits that it sold a truckload of melons to com- 
plainant, as set forth in Finding of Fact No. 3. Respondent also 
admits that it failed to ship the melons contemplated in the con- 
tract to complainant’s consignee, in breach of such contract. Re- 
spondent alleges, however, that its breach was excused, since it 
was unable to load and ship the melons due to an act of God, i.e.: 
excessive rainfall at loading point in the State of South Carolina 
at the time due for shipment under the contract. 


This self-same defense was presented for our consideration in 
Fruit Distributing Company, Inc. v. L. T. Malone Company, 17 
A.D. 469. In that case we made the following observation, in rele- 
vant part as follows: “The contract in this case was unconditional 
and unqualified, as shown by the Standard Memorandum of Sale. 
If respondent had wanted to protect himself against the contin- 
gency of adverse weather, he could have done so by inserting in 
the contract the words ‘weather permitting’, or some similar lan- 
guage. In Broderick Wood Products Co. v. United States, 195 F. 2d 
433 (10th Cir. 1952), the court said that ‘.. . It is well settled that 
where one voluntarily enters into a positive agreement binding 
himself absolutely to perform a lawful and possible act within a 
specified time, he is not relieved of that duty or absolved from 
liability for failure to fulfill the covenant by a subsequent impos- 
sibility of performance caused by an act of God.’” 


We are of the opinion that the reasoning and the result reached 
on this issue in the Malone case is applicable to and dispositive 
of that same issue in this case. Accordingly, we adopt such rea- 
soning and conclusion as a part of this decision and on what basis 
conclude that respondent’s defense of an act of God is without 
merit in this case. 


Respondent’s failure to deliver the watermelons to complainant, 
as required by the contract between the parties, was a breach of 
that contract, in violation of section 2 of the act. The measure of 
damages for non-delivery by the seller is said to be the difference 
between the market value at the time the buyer learned of the 
breach, and the contract price. U.C.C., Sec. 2-713(1). If, as here, 
a cover purchase has been made, then the buyer may recover from 
the seller, as damages, the difference between the cost of the cover 
and the contract price, provided the cover purchase was made in 
good faith and without unreasonable delay. U.C.C., Sec. 2-712. 
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We are satisfied that the cover purchase was made here by com- 
plainant in good faith and without unreasonable delay. Accord- 
ingly, we accept the cost of this purchase in computing damages 
herein. In this connection it is to be noted that no specific quantity 
of melons was set forth in the contract of July 14 for shipment 
by respondent to complainant, other than “truckload”. However, 
complainant’s cover purchase consisted of 1,613 melons, with an 
average weight of 26 pounds, or a total weight of 41,938 pounds. 
Figured at the contract price of $3.55 per hundredweight, the 
value of the melons thus purchased would amount to $1,488.80. 
The actual cost of the cover purchase, however, was $1,774.30, or 
a difference of $285.50, which figure represents complainant’s 
damages resulting from respondent’s breach. Accordingly, repa- 
ration in this amount should be awarded to complainant against 
respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $285.50, with interest thereon 
at the rate of 8 percent per annum from August 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,552) 


MISSION SHIPPERS, INC. v. EDWARD MILTON HALL, d/b/a DIXIE 
BROKERAGE Co. PACA Docket No. 2-2398. Decided November 
2, 1973. 


Order on reconsideration and amending prior order 


This order is issued in accordance with the facts and circumstances set 
forth herein. 


Sid L. Hardin, Edinburg, Texas, for complainant. 
John Hart Todd, Memphis, Tenn., for respondent. 
Michael A. Kelley Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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an order was issued on July 5, 1973, awarding complainant repa- 
ration against respondent in the amount of $1,098.60. A copy of 
the order was served upon respondent on July 9, 1973. On July 
18, 1973, respondent filed a petition for reconsideration. This was 
within the time prescribed by section 47.24(a) of the Rules of 
Practice (7 CFR 47.24(a)) and automatically stayed the order 
of July 5, 1973, pending the issuance of a further order herein. 
A copy of the petition was served upon complainant, which filed 
a reply thereto. 


Respondent, in his petition, points out that the third paragraph 
of the order in the “Preliminary Statement” incorrectly states: 
“Neither party filed a brief.” Proposed findings, accompanied by 
supporting briefs, were in fact submitted by both parties, and 
were included in the Department’s files. Accordingly, the last 
sentence of the third paragraph of the order of July 5, 1973, is 
modified to read as follows: “Proposed findings with accompany- 
ing supporting briefs were filed by both parties.” The contents 
of the entire record have again been given due consideration for 
the purposes of this decision. 


Respondent also claims that he is entitled to credit for $135.35 
allegedly submitted to complainant on May 27, 1972, shortly after 


the oral hearing. Complainant, however, in its reply to respond- 
ent’s petition for reconsideration, denies ever receiving this check. 
Absent other evidence that this check has been submitted and 
honored, respondent’s claim for credit in this amount should be, 
and hereby is, denied. 


The respondent further claims that the legal authorities cited 
on page 7 of the decision to deny the counterclaim or setoff in the 
amount of $715.75, which respondent voluntarily advanced to 
complainant on behalf of Consolidated Tomato in connection with 
four (4) previous transactions, is not applicable to the conclusion 
reached. With this contention we must agree. Perhaps more 
apropos are the comments to Restatement, Second, Agency, § 440 
(a), which state in part: “An agent, who to promote the sale of 
his principal’s goods and hence to increase his commission, pays 
the obligation of the buyer to his principal, is not entitled to in- 
demnity if the buyer later becomes insolvent.” But with respect 
to advances made on at least three of the four transactions in 
question, i.e. those dealing with invoice nos. 5370, 5390, and 5338, 
in the amounts of $236.00, $165.00 and $122.50, respectively, we 
need not rely on this doctrine since it appears that any claim as 
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to them would be barred by the statute of limitations applicable 
to proceedings under the Act. Advances on these three transac- 
tions were all made prior to January 1, 1971. Since there was no 
formal or informal complaint filed to recover these advances un- 
til the answer to the formal complaint was filed on December 6, 
1971, a timely complaint within nine months after the cause of 
action accrued was not filed as is required by section 6(a) of the 
Act and the counterclaim must therefore be dismissed insofar as 
the setoff in the above amounts is concerned. The balance of the 
$715.75 claimed as setoff by respondent, involving invoice no. 
5668, dated November 23, 1970, in the amount of $192.25, was 
advanced on March 20, 1971, which is within nine months of the 
date the answer was filed. Respondent’s right to an idemnification 
in this amount must, however, be denied because of breach of 
fiduciary duty by respondent to complainant, as is further dis- 
cussed below. 


Respondent, in his petition for reconsideration, suggests that 
his situation is analogous to that of a commission merchant sell- 
ing on consignment and his right to setoff or indemnification 
should be judged accordingly. We have determined, however, that 
respondent acted as a broker, not a commission merchant. His 
fiduciary duties as an agent, therefore, arise out of the broker- 
age relationship. Respondent did not act as a mere middleman 
for complainant, but exercised considerable discretion as to whom 
the eventual “pool” buyers were to be. Complainant had little or 
no say in determining the identity of buyers. He did not, in fact, 
know who the pool buyers were until a confirmation was sent, 
or delivery tickets were returned. Respondent, as a broker, was 
required to exercise reasonable care, diligence, skill and judge- 
ment in the performance of his duties, and to inform his princi- 
pal of all facts within his knowledge which might affect the prin- 
cipal’s rights and interests, including the financial situation of 
prospective buyers, 12 Am. Jur. 2 d Brokers §§ 84, 89, 96, 173. 
There is nothing in the record which shows even superficial in- 
quiry by respondent which might lead to discovery of the financial 
condition of Consolidated Tomato so that sales to it could be 
avoided. An even greater breach of duty can be seen by the fact 
that respondent continued to make sales to Consolidated Tomato 
after he became aware of, or should have been aware of, its fi- 
nancial difficulties. From the record it also appears that respond- 
ent did not notify complainant that the amounts remitted were 
advances. In failing to do so, he failed to account truly and cor- 
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rectly as required by section 46.28(c) of the regulations (7 CFR 
46.28(c)). This failure would further prejudice his principal’s 
rights by denying the principal knowledge of the financial status 
of the buyer. Complainant testified that it would not have allowed 
the sales to Consolidated Tomato if it had known of Consolidated’s 
financial situation. Complainant’s lack of knowledge in this regard 
may be attributed to respondent’s breach of duty in failing to 
make reasonable inquiry and to keep his principal advised of perti- 
nent facts within his knowledge. Accordingly, no portion of the 
counterclaim is allowed. 


Furthermore, on reconsideration of the record, we find respond- 
ent liable to complainant for sales to Consolidated Tomato in De- 
cember 1970 involving invoice nos. 6025 and 6058, and in Febru- 
ary 1971 involving invoice no. 6724, amounting to $667.00 and 
$397.40, respectively. While an agent does not insure the success 
of an undertaking or guarantee against mistakes or errors of 
judgement, he may be liable to his principal for damages result- 
ing from his failure to exercise ordinary and reasonable care, 
diligence, and skill in the performance of his duties. Cooney & 
Korshak v. M. Trombetta & Sons, 19 A.D. 890; United Fruit & 
Produce Co. v. Western Packing Co., 22 A.D. 828. Respondent’s 


failure to make reasonable inquiry, failure to notify his principal 
of facts within his knowledge, and continued sales to Consoli- 
dated Tomato in disregard of its financial condition were more 
than just mistakes or errors in judgment. We find respondent in 
breach of fiduciary duty to complainant and accordingly, consist- 
ent with section 26.28(a) of the regulations (7 CFR 26.28(a)), 
he is liable for resultant damages to his principal. 


Respondent’s liability to complainant, then, is $1,098.60 which 
he admits collecting and has failed to remit, plus $1,064.40 for 
sales to Consolidated Tomato in December 1970 and February 
1971, in breach of duty to complainant. Credit is allowed to the 
extent of $122.20 (mistakenly written as $122.00 in the July 5, 
1973 order) which complainant admits owing as brokerage on a 
previous transaction. Respondent’s total liability to complainant 
is $2,049.80 which we find to be the amount of reparation due and 
owing complainant by respondent. 


The July 5, 1973 order is hereby reinstated and amended inso- 
far as it is inconsistent with the above decision, with the follow- 
ing express amendment: “Within thirty days from the date of 
this order respondent shall pay to complainant, as reparation, $2,- 
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049.80 with interest thereon at the rate of 8% annum from March 
1, 1971, until paid.” 


Copies of this order shall be served upon the parties. 


(No. 15,553) 


CARL JOSEPH MAGGIO, INC. v. MENDELSON-ZELLER Co., INC. PACA 
Docket No. 2-2969. Decided November 5, 1973. 


Contract—Failure to establish breach of—Reparation 


Where respondent failed to sustain its burden of proof with respect to a 
breach of contract by complainant with resulting damages, respondent’s 
is liable to complainant for the total contract price of the lettuce in 
issue herein in the amount of $592.00 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
David J. Christenson, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $592.00 in con- 
nection with a truckload of lettuce shipped in interstate com- 
merce. 


A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served up- 
on respondent, which filed an answer thereto, denying liability. 


Since the amount of damages claimed does not exceed $3,000.00, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given the opportunity to submit 
additional evidence in support of their respective positions by 
means of verified statements, whereupon complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Complainant also filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant, Carl Joseph Maggio, Inc., is a corporation 
whose address is P. O. Box 586, King City, California. 


2. Respondent, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


8. On or about September 6, 1972, in the course of interstate 
commerce, complainant, by oral contract, sold to respondent for 
shipment to Indianapolis, Indiana, a part truckload consisting of 
160 cartons of iceberg lettuce, two-dozen size, ‘“Maggio” brand, 
without warranty as to grade, at an agreed price of $3.40 per 
carton, plus 30¢ per carton cooling charge, with terms of sale 
being net cash f.o.b. 10 days, and the total contract price being 
$592.00, f.o.b. Salinas, California. 


4. The lettuce was not Federally inspected at shipping point. 


5. The contract was negotiated by Tim Harwood, Salinas, Cali- 
fornia, manager for respondent, whose address is P. O. Box 38, 
Salinas, California. 


6. On September 8, 1972, pursuant to the foregoing contract, 
complainant shipped from Salinas, California, in interstate com- 
merce, to respondent at Indianapolis, Indiana, 160 cartons of two- 
dozen size “Maggio” brand iceberg lettuce in a truck operated by 
W&H truck, with Oklahoma trailer license tag 208993 and driven 
by Larry Colbaugh, whose services were secured by respondent. 

7. The shipment arrived and was accepted by respondent at 
destination, Indianapolis, Indiana, on September 11, 1972. A Fed- 
eral inspection was made of the lettuce in Indianapolis on Septem- 
ber 11, 1972 at 11:05 a.m. at the warehouse of the receiver-appli- 
cant, Allied Grocers of Indiana, Inc. The inspection results are 
as follows: 

“Inspection Certificate: 08614. 


“Where Inspected: Applicant’s Warehouse, 801 South Emer- 
son Ave., Indianapolis, Indiana. 


“Products Inspected: Iceberg-type lettuce in carons. .. Appli- 
cant states 160 cartons. 


“Condition of Load: Stacked at above described location. 
“Condition of Pack: Tight in layers. 
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“Temperature of Product: 48 to 45 degrees F. 
“Size: Irregular. 


“Quality: Clean, generally fairly well trimmed, green to light 
green color. Average 57% hard or firm, 48% fairly firm. 
Grade defects average 8% mostly mechanical damage and 
poorly trimmed (8 to 10 wrapper leaves). 


“Condition: Heads or portions of heads not affected by con- 
dition defects are fresh and crisp. Wrapper leaves: No decay. 
Head leaves: From 2 to 4 heads per carton average 14% 
damage by Tipburn. Decay range from 6 to 8 heads per car- 
ton average 30% Bacterial Soft Rot in various stages, mostly 
advanced, many early. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 57% hard or firm account condition. 


“Remarks: Applicant states above described lot was unloaded 
from trailer License No. Okla. 203993. 


8. Respondent has made no payment to complainant in connec- 
tion with this transaction. 


9. The formal complaint was filed on March 26, 1973, which 


was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is undisputed that respondent bought, received and accepted 
the shipment of produce involved herein. Having done so, respond- 
ent is liable for the agreed purchase price thereof, less any prova- 
ble damages sustained by respondent as the result of any breach 
of contract on the part of complainant. Fred G. Hilvert Co., Inc. 
v. Strock & Co., Ine. and/or S.N. Beard & Company, 19 A.D. 1048. 
United Packing Co. v. Connecticut Celery Co., 16 A.D. 810. The 
burden of proving both breach and damages, by a preponderance 
of the evidence, rests here upon respondent. Garin Co. v. Gelman 
Comm. Co., 32 A.D. 223. Omak Fruit Growers v. R.F. Taplett 
Fruit, 31 A.D. 1070. 


Assuming without deciding that respondent were able to estab- 
lish a breach, it would also still have the burden of establishing, 
by a preponderance of the evidence, the damages sustained by it 
as the result of such breach. It has been said that the general 
measure of damages for breach of warranty, where respondent 
has accepted the goods, is the difference between the value of the 
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goods actually delivered at the time and place of delivery to the 
buyer, and the value the goods would have had at that time if 
they had met the specifications of the contract. Peru Orchards Co., 
Ine. v. Economy Produce Co., 28 A.D. 325. Respondent, in this 
case, has failed to establish either of these values. Accordingly, 
and even assuming that complainant breached the contract, we are 
unable to determine the amount of damages, if any, sustained by 
respondent as the result of such breach. 


Since respondent has failed to sustain its burden of proof with 
respect to damages, it is concluded that respondent owes complain- 
ant the contract price of the lettuce involved herein, or $592.00. 
Respondent’s failure to pay this amount to complainant is a 
breach of contract, in violation of section 2 of the act, for which 
reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $592.00, with interest thereon 
at the rate of 8 percent per annum from October 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,554) 


MAURICE W. SANDERS, d/b/a M. W. SANDERS ORCHARDS v. GREEN- 
BERG FRUIT Co., INc. PACA Docket No. 2-2956. Decided No- 
vember 6, 1978. 


Contract—Modification of—Broker—Termination of authority of— 
Consignment agreement—Ratification of—Excessive freight 
charge deduction—Reparation 


Where the original contract was modified to a consignment sale, and where 
respondent’s deduction of $450.00 for freight charges is excessive, re- 
spondent is allowed a deduction of $217.50 for such charges and is 
liable to complainant for the difference between the amount charged 
and the amount allowed, for a total of $232.50 for which reparation is 
awarded. 


L. Garrono, Emmett, Idaho, for complainant. 
Ephraim Marks, Omaha, Nebraska, for respondent. 
Marshall Marcus, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,423.76 in con- 
nection with a shipment of peaches in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure complainant submitted an 
opening statement and respondent filed an answering statement. 
Complainant then submitted a statement in reply. Complainant 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Maurice W. Sanders, doing 
business as M. W. Sanders Orchards, whose address is Route 3, 
Box 49, Emmett, Idaho. 


2. Respondent, Greenberg Fruit Co., Inc., is a corporation 
whose address is 9705 “I” Street, Omaha, Nebraska. At the time 


of the transaction involved herein, respondent was licensed under 
the Act. 


8. On or about September 11, 1971, in the course of interstate 
commerce, complainant sold to respondent 750 lugs of U.S. No. 1 
peaches, sizes 60, 54 and 48, at an agreed price of $3 per lug, for 
a total sale price of $2,250, f.o.b., Emmett, Idaho. 


4. The sale of these peaches, along with other fruit ordered by 
respondent, was negotiated through Gem State Sales, Inc., Em- 
mett, Idaho, a broker. 


5. Peaches of the kind and quantity described in Finding of 
Fact 3 were loaded on to a truck by complainant at Emmett, 
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Idaho, on or about September 10, 1971. The shipment arrived at 
destination, Omaha, Nebraska, on September 13, 1971. 


6. Upon arrival at Omaha respondent inspected the shipment 
and notified Gem State Sales, Inc., that it believed the peaches 
were in a poor condition due to overripeness and bruising. How- 
ever, respondent unloaded the peaches and by its own account sold 
317 lugs on September 13, and 14, 1971. 


7. During the morning of September 15, respondent obtained 
a Federal inspection for the remaining portion of the shipment 
still in its possession. The results of that inspection, in relevant 
part, are as follows: 


“Produce Inspected: PEACHES IN CELL-PACK LUGS LA- 
BELLED ‘Mountain Air Fresh Red Carpet Crown and 
packed by Sanders Fruit Ranch. Emmett, Idaho, U.S.A.’ 
lugs stamp ‘J. H. Hale, U.S. No. 1.,....” 


“Temperature of Product: Not taken.” 


“Condition: Generally ripe. Ground color yellow, From 3 to 
20%, average 12% serious damage by bruising. In half of 
lugs none, in remainder from 2 to 4%, average 1% decay.” 


“Remarks: Applicant states above lot unloaded from a 
truck.” 


8. Upon notification of the results of the above-mentioned Fed- 
eral inspection at 12:30 p.m. on September 15, 1971, Mr. Richard 
Kellett of Gem State Sales, Inc., told the respondent to handle 
the peaches on a consignment basis as of that time and date. Com- 
plainant subsequently assented to Mr. Kellett’s handling of the 
contract. Respondent has paid complainant $826.74 in connection 
with this transaction. 


9. An informal complaint was received by the Department on 
June 1, 1972, which was within 9 months after the cause of action 
herein accrued. 


CONCLUSIONS 


The parties agree that the terms of the initial order for the 
peaches were f.o.b., Emmett, Idaho. Complainant alleges that he 
shipped and respondent accepted conforming peaches in compli- 
ance with the f.o.b. terms of the agreement negotiated on or about 
September 11, 1971, by Gem State Sales, Inc. Therefore, complain- 





MAURICE W. SANDERS v. GREENBERG FRUIT CO. 1859 
Cite as 32 A.D. 1856 


ant contends that he is entitled to the full purchase price of $2,250 
less $826.74 received from respondent on September 24, 1971. 
Complainant pleaded alternatively, that, in the event it was de- 
termined that the contract was modified from a f.o.b. sale to one 
on a consignment basis, such modification was only effective from 
the afternoon of September 15, 1971, and covered only those 
peaches held by respondent at that time. 


Respondent, Greenberg Fruit Co., Inc., denying any further lia- 
bility to the complainant contends that the peaches failed to grade 
U.S. No. 1, on arrival at Omaha. It further states that it was au- 
thorized to handle the entire shipment on a consignment basis. 
In support of its contention, respondent submitted the Federal 
inspection report of September 15, relevant parts of which are set 
out in Finding of Fact 7 and a letter from Mr. Kellett of Gem 
State Sales, Inc., purporting to substantiate its position. Finally, 
respondent alleges that its payment of $826.74 on September 24, 
1971, constituted an accord and satisfaction of the amount in dis- 
pute, thus barring complainant from claiming any additional 
amounts. 


Upon viewing the evidence submitted, we conclude that al- 


though the respondent, through his actions, accepted the peaches 
in question, per the original contract terms, the sale was subse- 
quently modified to a consignment sale on September 15, 1971. 
Our interpretation of Mr. Kellett’s letter supports the respond- 
ent’s contention that a consignment sale was authorized for the 
entire shipment. The letter offered on October 2, 1972, by Mr. 
Kellett, in response to inquiry by Mr. Jack C. Morris of the De- 
partment’s Midwest Field Office states in part: 


“e 
. 


. after arrival of the load in question, Mr. Greenberg 
called us advising that the U.S. No. 1 hales arrived showing 
some bruising. We immediately suggested he obtain a Federal 
Inspection and after inspection was available, per phone at 
12:30 p.m. on September 15, Mr. Greenberg advised he would 
handle the peaches only on a consignment basis. There was 
no mode of transportation to get the peaches out of Omaha 
and we had no other choice but to accede to Mr. Greenberg’s 
decision.” 


We find nothing in the above statement that limits or qualifies the 
scope of the consignment agreement to only a part of the original 
order. Finally, in concluding that the original agreement between 
the parties was modified to a sale on a consignment basis, we have 
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not departed from our prior holdings that the broker’s authority 
terminates once he negotiates the purchase or sale. Gonzales Pack- 
ing v. Price, 25 A.D. 390 (1966). In this case, we find that the 
complainant ratified the modification agreement. 


Another issue to be considered arises with respect to respond- 
ent’s contention that its payment of $826.74 to Gem State Sales, 
Inc., on September 24, 1971, constituted an accord and satisfaction, 
thus barring complainant from claiming any future amounts. It 
is well settled that in order for there to be an accord and satis- 
faction, there must be a bona fide dispute between the parties, a 
tender offered by one party in satisfaction of the disputed amount 
accompanied by such acts and declarations which amount to a con- 
dition that the tender, if accepted is accepted in full satisfaction, 
and finally, an acceptance of such tender by the other party. Blue 
Goose Growers v. Boler Fruit, 23 A.D. 115 (1964). A copy of the 
check tendered by the respondent has not been provided for the 
record. Furthermore, there is no other evidence before us to indi- 
cate that the payment of September 24, 1971, was tendered in the 
prescribed manner. Therefore, respondent’s contentions in regard 
to the alleged accord and satisfaction are unsubstantiated. 


While upholding respondent’s contention that the entire ship- 
ment of peaches involved in this transaction was covered by the 
subsequent consignment agreement, we also agree with the com- 
plainant’s claim that the $450 deduction taken by Greenberg 
Fruit Co. for freight charges was excessive. The complainant pro- 
poses that a charge of $.29 per lug or a total of $217.50 for the 
shipment more equitably reflects the actual transportation costs 
of the peaches in question. The record supports these amounts. 
Complainant is therefore due the difference between the $450 
deducted by respondent for freight and $217.50 or $232.50. Re- 
spondent’s failure to pay complainant this amount is a violation 
of section 2 of the act for which reparation should be awarded 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $232.50 with interest thereon 
at the rate of 8% per annum from October 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,555) 


In re LUSTIG AND FIERRO, INC. PACA Docket No. 2-3109. Decided 
November 8, 1973. 


Consent order 


Respondent has consented to the issuance of the order herein against it for 
violation of the Act and regulations in connection with net proceeds of 
sale. The facts and circumstances of such violation shall be published. 


Daniel W. Wentzell, for complainant. 
Slavin & Hersch, New York, N. Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on September 4, 1973, by the Di- 
rector, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that the respondent wilfully, flagrantly and re- 
peatedly violated Section 2 of the Act by failing to make pay- 
ment and to make payment promptly for numerous shipments of 
perishable agricultural commodities received in interstate com- 
merce. Respondent filed an answer on October 2, 1972, denying 
each and every allegation contained in the complaint and deny- 
ing that the United States Department of Agriculture obtained 
proper jurisdiction over respondent. On November 2, 1972, re- 
spondent filed an amended answer to the complaint in which he 
admitted the factual allegations of the complaint and that the 
Secretary had proper jurisdiction in this matter. In addition the 
respondent also waived oral hearing, the requirement of ten days 
notice before an order may take effect, the Administrative Law 
Judge’s report, and oral argument before the Secretary. Respond- 
ent further consented to the issuance of an order, containing find- 
ings of fact based upon the allegations of the complaint and con- 
taining a finding that it has committed wilfull, repeated and fla- 
grant violations of Section 2 of the Perishable Agricultural Com- 
modities Act, of 1930 as amended. 
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FINDINGS OF FACT 


1. Respondent, Lustig and Fierro, Inc. is a New York corpora- 
tion whose current address is c/o Slavin and Hersch, Attorneys, 
2383 Broadway, New York, New York 10007. 


2. Pursuant to licensing provision of the Act License No. 
196133 was issued to Respondent on April 13, 1962. The license 
has been renewed annually, but terminated on April 18, 1973, 
when respondent failed to renew it. 


8. During the period December 1972, through February 1973, 
respondent received on consignment, in interstate commerce, 25 
lots of vegetables and one lot of fruit, all being perishable agri- 
cultural commodities, from five shippers. Respondent sold these 
perishable agricultural commodities and realized net profits there- 
of totally $26,998.05, but failed to make full payment of such pro- 
ceeds to the respective shippers. Also, during the period October 
1972, through February 1973, respondent purchased, received, and 
accepted in interstate and foreign commerce, 33 lots of vegetables, 
all being perishable agricultural commodities, from 12 sellers but 
failed to make full payment of the agreed purchase prices total- 
ing $89,662.07. 


CONCLUSION 


By reasons of the findings set forth herein, respondent has wil- 
fully, repeatedly and flagrantly violated Section 2 of the Act. Re- 
spondent has consented to the issuance of an order making such 
finding, and complainant requests the issuance of such an order. 
Respondent waived oral hearing, the requirement of 10 days no- 
tice before an order can take effect, the preparation of an Ad- 
ministrative Law Judge’s report, and oral argument before the 
Secretary. Accordingly, pursuant to Section 47.26(b) of the Rules 
of Practice (7 CFR 47.26(b)), such an order shall be issued. 


ORDER 


The findings contained herein that respondent has committed 
wilfull, flagrant and repeated violations of section 2 of the Act 
(7 U.S.C. 499(b)) and the facts and circumstances thereof shall 
be published. 


This order shall become effective on the day after the date 
hereof. 


Copies hereof shall be served upon the parties. 





Q & W FOODS Co. 
Cite as 32 A.D. 1863 


(No. 15,556) 


In re Q & W Foods CoMPANY. PACA Docket No. 2-3160. Decided 
November 8, 1973. 


Consent order 


Respondent has consented to the issuance of the order herein against it for 
violation of the Act and regulations in failing to pay promptly and in 
full for perishable agricultural commodities purchased in commerce. 
The facts and circumstances of such violations shall be published. 


Daniel W. Wentzell, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on October 24, 1973, by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. It is alleged in the 
complaint that the respondent wilfully, flagrantly and repeatedly 
violated section 2 of the Act by failing to make payment promptly 
for numerous shipments of perishable agricultural commodities, 
the finished product of which was intended to move and did move, 
in interstate commerce. Respondent filed an answer on November 
5, 1973, in which he admitted all allegations of the complaint and 
that the Secretary had proper jurisdiction in this matter. In ad- 
dition, the respondent also waived oral hearing, the requirement 
of ten days notice before an order may take effect, the Adminis- 
trative Law Judge’s report, and oral argument before the Secre- 
tary. Respondent further consented to the issuance of an order 
containing findings of fact based upon the allegations of the com- 
plaint and finding that he has committed wilfull, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural 
Commodities Act of 1930, as amended. 


FINDINGS OF FACT 


1. Respondent, Q & W Foods Company, is a Washington cor- 
poration whose last known mailing address is Box 8, Quincy, 
Washington 98848. 
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2. Pursuant to licensing provisions of the Act, license no. 
711622 was issued to respondent on May 19, 1971. This license 
was renewed in 1972 but terminated on May 19, 1973 when re- 
spondent failed to renew it. 


8. During the period August 1971, through May 1972, respond- 
ent purchased, received, and accepted without complaint, 79 lots 
of potatoes, being a perishable agricultural commodity, the fin- 
ished product of which was intended to move, and did move, in 
interstate commerce, from nine sellers, but failed to make full 
payment promptly of the agreed purchase prices, totally $44,435.- 
39. 


CONCLUSIONS 


By reason of the findings set forth herein, respondent has wil- 
fully, repeatedly and flagrantly violated Section 2 of the Act. Re- 
spondent has consented to the issuance of an order making such 
findings, and complainant requested the issuance of such an or- 
der. Respondent waived oral hearing, the requirement of ten 
days notice before an order can take effect, the preparation of an 
Administrative Law Judge’s report, and oral argument before 


the Secretary. Accordingly, pursuant to section 47.26(b) of the 
Rules of Practice (7 CFR 47.26(b)), such an order shall be is- 
sued. 


ORDER 


The findings contained herein that respondent has committed 
wilfull, flagrant and repeated violations of section 2 of the Act 
(7 U.S.C. 499(b)) and the facts and circumstances thereof shall 
be published. 


This order shall become effective on the fifth day after the date 
hereof. 


Copies hereof shall be served upon the parties. 


(No. 15,557) 


In re JACK WALKER. PACA Docket No. 2-2928. Decided Novem- 
ber 15, 1973. 


Failure to pay—Wilfull, repeated and flagrant violations— 
Revocation of license 
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Cite as 32 A.D. 1864 


Where respondent wilfully, repeatedly and flagrantly violated the Act and 
regulations in failing to pay promptly and in full for produce pur- 
chased in interstate commerce, respondent’s license as a registrant 
under the Act is revoked. 


Garrett B. Stevens, for complainant. 

Respondent pro se. 

Dorothea A. Baker, Administrative Law Judge. 
Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


The Recommended Decision and Order of Administrative Law 
Judge Dorothea A. Baker, filed October 18, 1973, is hereby adopted 
as the final Decision and Order of the Judicial Officer in the pro- 
ceeding captioned above. No exceptions were filed by respondent. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding instituted under the provisions of the Per- 
ishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
499a et seq.), hereinafter referred to as the Act. It was instituted 
by a Complaint filed on March 22, 1973 by the Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture. Respondent was charged with 
willful, flagrant and repeated violations of Section 2 of the Act 
(7 U.S.C. 499b) for alleged failure to make full payment promptly 
of the agreed purchase prices for shipments of fruit and vege- 
tables in interstate commerce. 


Effort was made to serve the Complaint and the rules of prac- 
tice governing proceedings under the Act upon Respondent by 
certified mail but such papers were returned as “Moved, left no 
address.” Thereafter service was attempted by regular mail in 
conformity with Section 47.4 of the Rules of Practice. Thereafter 
on May 1, 1973 the Complainant moved for a Default Order. The 
Administrative Law Judge deferred ruling on the Motion for De- 
fault Order pending further effort on the part of the Complainant 
to locate the Respondent. On August 17, 1973 the Complainant 
filed a certification with respect thereto and also filed a Supple- 
mentary Motion for a Default Order. 


In view of the present posture of this matter the Complainant’s 
Supplementary Motion for a Default Order is hereby GRANTED 
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and this decision is issued without further investigation or hear- 
ing pursuant to Section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Jack Walker, is an individual whose last known 
mail address is 900 S. Pearl] Expressway, Dallas, Texas 75201. 


2. Pursuant to the licensing provisions of the Act, License No. 
721513 was issued to Respondent on March 20, 1972. This license 
next was subject to renewal on or before March 20, 1973. How- 
ever, this license was suspended automatically at the close of busi- 
ness January 16, 1973, when Respondent failed to satisfy a repa- 
ration award issued in PACA Docket No. 2-2789 and remdins 
suspended at this time. 


3. During the period May 1972 through October 1972, Respond- 
ent purchased, received, and accepted without complaint 30 lots 
of fruits and vegetables, all being perishable agricultural com- 
modities, in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, to 


the nine sellers. The total of the agreed purchase prices which 
remains unpaid is $48,109.25. The details of these transactions 
are as follows: 
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The amount due and unpaid to these sellers is $43,109.25. 


4. Six of the sellers listed above filed formal reparation com- 
plaints against Respondent. As a result, the Judicial Officer {s- 
sued reparation awards against Respondent as set forth below: 


Trans. 


No. PACA Docket No. Date Issued Amount 


1 2-2844 (32 AD ——) January 29,1973 $1,523.00 
11 2-2846 (32 AD ——») January 29,1973 3,245.20 
12-13 2-2845 (32 AD ——) January 29,1973 3,804.00 
14-15 2-2789 (31 AD ——) December 11, 1972 4,431.00 
16-18 2-2847 (32 AD ——) January 29,1973 3,498.35 
30 2-2873 (82 AD ——) February 21, 1973 1,822.65 


As of this date, these awards have not been satisfied. 


5. By notice in writing, dated October 6, 1972, Respondent was 
given the opportunity to demonstrate or achieve compliance with 
all lawful requirements of the Act relating to some of the allega- 
tions in this Complaint. Respondent has failed to do so. 


6. The acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices, as set forth hereinabove, 


constitute willful, flagrant and repeated violations of Section 2 of 
the Act (7 U.S.C. 499b). 


CONCLUSION 


The acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices as set forth hereinabove 
constitute willful, flagrant and repeated violations of Section 2 
of the Act (7 U.S.C. 499b). 

ORDER 


The facts and circumstances of Respondent’s violations of the 
Act shall be published. 


Effective on the 11th day after the date hereof Respondent’s li- 
cense is revoked. 


Copies hereof shall be served upon the parties. 


(No. 15,558) 


CAROL-ANN PRODUCE PACKAGING CorP. v. C & J FARMS, INC. 
PACA Docket No. 2-2982. Decided November 16, 1973. 
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Contract—Breach of—Damages—Failure to establish by failure to 
establish either value of goods delivered or of goods 
contracted for at time of delivery—Resale— 

Lateness of—Reparation 


Where respondent failed to establish damages resulting from complainant’s 
breach of contract, respondent is liable to complainant for the full 
amount claimed, $1,518.14, for which reparation is awarded. 


Complainant pro se. 
James G. Gross, Oswage, N. Y., for respondent. 
Marshall Marcus, Presiding Officer. 


Decision by Donald A. Campoell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $1,518.14, in 
connection with a shipment of onions in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent. Respondent filed an 
answer generally denying liability to the complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. Complainant filed an opening 
statement, a copy of which was served on the respondent. Re- 
spondent did not file an answering statement. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Carol-Ann Produce Packaging 
Corp., whose address is R. D. # 2, Goshen, New York. 


2. Respondent is a corporation, C. & J. Farms, Inc., whose ad- 
dress is W. 9th & W. Utica Streets, P. O. Box 1019, Oswego, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the Act. 
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8. On January 30, 1973, in the course of interstate commerce, 
complainant sold to respondent a carload of vegetables, consisting 
of 760 50 lbs. bags of U.S. No. 1 onions-1 3/4” to 3 3/4”, approxi- 
mately 80% 2” up, at the agreed price of $6 per bag, delivered. 
The total contract price amounted to $4,560.00. 


4. The contract was negotiated by Vantage Sales Company, 
Fairlawn, New Jersey, which issued a memorandum of sale in 
connection with the transaction. 


5. Upon arrival at destination in Oswego, New York, on Feb- 
ruary 3, 1973, and prior to unloading the truck, respondent se- 
cured a Federal inspection of the shipment. The results of that 
inspection in relevant part, were as follows: 


“Products inspected: Yellow Onions in open mesh sacks 
branded ’50 LBS. NET, DEAN’S PRIDE, ONIONS,... ”’ 
Applicants counts-800 sacks” 


“Condition: Generally firm. Average 2% damage by con- 
cealed sprouts ranging 1 inch to 3 inches in length. Average 
3% visible sprouts ranging 1/8 to 3 inches in length. Aver- 
age 2% damage by watery scales. Average 1% decay.” 


“Remarks: This inspection and certificate restricted to con- 
dition only at applicants request and to upper four layer 
sacks.” 


6. Immediately after the above-mentioned inspection, respond- 
ent unloaded the 760 bags of onions and commenced selling them. 
The last 500 bags of the shipment were sold by respondent on or 
about February 19, 1973. 


7. Respondent has paid complainant $3,041.86 in connection 
with this transaction. 


8. The formal complaint was filed on April 12, 1973, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it shipped and respondent 
accepted the onions involved herein, respondent has only paid 
$3,041.86 in connection with this transaction, leaving a balance 
due of $1,518.14. Respondent admits that it accepted the onions, 
but contends that its acceptance was on a consignment basis only. 


In support of its position, respondent states that upon receipt 
of the Federal inspection of February 3, 1973, pertinent points 
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of which are set out in Finding of Fact 5, complainant’s Presi- 
dent, Mr. Urbanski, was immediately notified of the condition of 
the shipment. It alleges that complainant’s Mr. Urbanski urged 
its representative Mr. Kelly Jacobson, not to return the onions, 
but to “. .. work them out, and sell them for him... .”. It is the 
respondent’s contention that this purported conversation consti- 
tuted a modification of the parties’ original agreement to that of 
a sale of the onions in question on a consignment basis. 


As the party alleging a modification of the original contract, 
the burden of proving such a modification is on the respondent, 
C. & J. Farms, Inc. A thorough examination of the record before 
us fails to show that there was a change in the terms of the origi- 
nal contract as negotiated on January 30, by Vantage Sales Com- 
pany. Respondent, rests its contention solely, on its version of the 
above-mentioned telephone conversation between Mr. Urbanski 
and Mr. Jacobson on February 3. Mr. Urbanski, in his sworn 
statement completely denies respondent’s version of the conversa- 
tion. In light of these conflicting statements and the fact that re- 
spondent has failed to sustain its burden of proof by a prepond- 
erence of the evidence, we must conclude that the transaction in 
question was at all times governed by the terms of the original 
agreement. 


The sale involved herein was for U.S. No. 1 onions, sold to re- 
spondent on a delivered basis. Respondent’s allegation that the 
complainant breached the contract by failing to deliver U.S. No. 
1 onions is substantiated by the results of the Federal inspection 
of February 3, 1973, pertinent parts of which are set out in Find- 
ing of Fact 5. As indicated, there is no dispute that the respond- 
ent did accept the shipment of onions tendered by the complain- 
ant. Having accepted the shipment, respondent is liable for the 
contract price, less provable damages resulting from complain- 
ant’s breach of the contract. Respondent herein contends that the 
proceeds of the sale of the onions in question represent his lia- 
bility to the complainant. However, the correct measure of dam- 
ages arising from a breach such as the kind involved here is the 
difference between the actual value of the goods delivered and the 
value of the goods contracted for at the time they were delivered. 
In this case, respondent has failed to establish either of these 
values. Furthermore, we do not feel that the proceeds of the sale 
of the onions can be used to establish the value of the goods de- 
livered because of the length of time involved in disposing of the 
shipment. 
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Accordingly we find that the complainant is entitled to the 
agreed contract price for the shipment in question, and, therefore, 
respondent C. & J. Farms, Inc., is liable for the full amount 
claimed, $1,518.14. Respondent’s failure to pay this amount is a 
violation of section 2 of the Act for which reparation shall be 
awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,518.14, with interest there- 
on at the date of 8 percent per annum from March 1, 1973, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,559) 


SUNSHINE PRODUCE COMPANY v. SJ SJ FRUIT DISTRIBUTORS, INC. 
PACA Docket No. 2-3149. Decided November 16, 1973. 


Order for undisputed amount 


This order is issued in accordance with the facts and circumstances set 
forth herein. 


John R. Catlin, Newport Beach, Calif., for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $14,847.75 in connection 
with 11 shipments of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served on each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto admitting liability in the amount of $4,489.75. 


Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 
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“If, after respondent has filed his answer to the complainant, 
it appears therein that respondent has admitted liability for 
a portion of the claimed in the complaint as damages, the 
Secretary ... may issue an order directing the respondent to 
pay to the complainant the undisputed amount on or before 
the date fixed in the order....” 


Accordingly, under the authority of the statute quoted above, 
respondent is ordered to pay to complainant, as an undisputed 
amount, $4,489.75. Payment in this amount should be made with- 
in thirty (30) days from the date of this order, with interest 
thereon at the rate of 8 percent per annum from March 1, 1973, 
until paid. 


Respondent’s liability for payment of the disputed amount is 
left to subsequent determination in the same manner, and under 
the same procedure as if no order for payment of the undisputed 
amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 15,560) 


JACK T. BAILLIE Co., INc. v. S & K Farms, INc. PACA Docket No. 
2-2974. Decided November 20, 1973. 


Contract—Grade requirements at shipping point—Failure to meet— 
Breach of express warranty of suitable shipping conditions— 
Rejection with reasonable cause—Dismissal 


Where complainant breached the express warranty of suitable shipping con- 
ditions and respondent’s rejection of the celery in issue was with rea- 
sonable cause, the complaint is dismissed. 


John R. Catlin, Newport Beach, Calif., for complainant. 
Irving Coopersmith, New York, N. Y., for respondent. 
James V. Wright Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 





JACK T. BAILLIE CO. v. S & K FARMS 
Cite as 32 A.D. 1874 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,999.00 in connection 
with a transaction in interstate commerce involving two vanloads 
of celery. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the evidence in the case is submitted 
under the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20). Under this procedure the plead- 
ings of the parties, being verified, are considered a part of the 
evidence in the case, as is the Department’s report of investiga- 
tion. In addition, further evidence was submitted by means of an 
opening statement filed by complainant, an answering statement 
filed by respondent, and a statement in reply filed by complainant. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jack T. Baillie Co., Inc., is a corporation 
whose address is P.O. Box 268, Salinas, California. 


2. Respondent, S & K Farms, Inc., is a corporation whose ad- 
dress is 200 Crescent Street, Brooklyn, New York. At the time of 
the transaction involved herein, respondent was licensed under the 
act. 


3. On October 18, 1972, in the course of interstate commerce, 
complainant sold to respondent two (2) vanloads of California 
Pascal celery, U.S. No. 1 grade, with each van to contain 600 
crates of celery, 1 1/2-dozen size, at an agreed price of $2.75 per 
crate, f.o.b. Salinas, California, plus a Ryan Recorder and top 
ice in each van, for a total contract price for both vans of $3,- 
470.00. 


4. The contract between the parties was negotiated by a broker, 
C.H. Robinson Company, Inc., which issued a Brokers Standard 
Memorandum of Sale on October 19, 1972. 


5. Pursuant to the contract set forth in Finding of Fact No. 3, 
complainant, on October 18, 1972, billed vans Nos. PFT 110552 
and PFT 110272 out to respondent, with each of the vans being 
loaded with 600 crates of celery. 
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6. The vans arrived at Brooklyn, New York, where they were 
Federally inspected upon the application of respondent. The re- 
sults of the respective inspections, in relevant part, are as follows: 


PFT 110272 


“Date: October 26, 1972 Hour: 9:15 A.M. DST 
Temperature of Product: Top: 37 F. Bottom: 37 F. 


... Type of Refrigeration: Temperature controls not in op- 
eration. 


Loading: Intact load. 


Grade: Meets quality requirements but fails to grade U.S. 
No. 1... only account condition. 


Quality and Condition: Grade defects average 10%, consist- 
ing of mechanical damage and caked dirt . . . Decay ranges 
6 to 11% in most crates, none in many; average 8% Bacterial 
Soft Rot in all stages affecting tops and/or 1 to 2 branches. 
All crates in first stack nearest rear doors and upper 2 layers 
of second and third stacks have stalks next to sides, ends, 
tops and/or bottoms of crates being glassy, watersoaked and 
translucent, characteristic of freezing and so located as to in- 
dicate freezing occurred after packing and in present loca- 
tion. 


Remarks: Inspection and certificate restricted to prod- 
uct and lading in parts of 3 stacks nearest rear doors. Labor 
furnished to make load accessible for inspection.” 


PFT 110552 
“Date: October 27, 1972 Hour: 9:00 A.M. DST 
Temperature of Product: Ranges 37 F. to 42 F. 


... Type of Refrigeration: Temperature controls not in op- 
eration. 


Loading: Intact load. 


Grade: Meets quality requirements but fails to grade U.S. 
No. 1... only account of condition. 


Quality and Condition: Grade defects average 5% consisting 
of mechanical damage . . . Decay ranges 6 to 11% in most 
crates, none in many average 5% Bacterial Soft Rot in all 
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stages affecting tops. All crates in 4 stacks nearest rear doors 
and top layer of 10 adjacent stacks next to sides, ends, tops 
and/or bottoms of crates being glassy, translucent and wa- 
tersoaked, characteristic of freezing injury and so located as 
to indicate freezing occurred after packing and in present lo- 
cation. 


Remarks: Inspection and certificate restricted to product and 
lading in parts of 4 stacks nearest rear doors and in top layer 
of 10 stacks nearest rear doors. Labor furnished by applicant 
to make load accessible for inspection.” 


7. Both vans of celery were rejected by respondent and were 
ultimately abandoned to the carrier. 


8. The formal complaint was filed on March 14, 1973, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent’s rejection of the celery involved herein is not dis- 
puted. Respondent defends its rejection on the ground that while 
the contract between the parties admittedly provided for the ship- 
ment of celery by respondent which was to be U.S. No. 1 at ship- 
ping point, the results of the Federal inspections made of this 
celery at contract destination tend to show that it was not of this 
grade, in breach of the express warranty to that effect. Complain- 
ant takes issue with respondent’s position, pointing out that the 
Federal inspections (supra) certified the celery as meeting the re- 
quirements for U.S. No. 1 grade’ as to quality at contract destina- 
tion, and averring that the condition defects scored against the 
produce at that time were not probative of respondent’s defense. 
Specifically, complainant argues that under the regulations, 7 
CFR 46.43 (i) and (j),? applicable to f.o.b. sales, where—as here— 
transportation service and conditions are abnormal, a claim of ab- 
normal deterioration in the condition of produce while in transit 
will not lie against the shipper. Respondent in its submissions, 


1. See 7 CFR 51.561. 

2. This regulation provides, in substance, that produce sold f.o.b. must be 
in suitable shipping condition at shipping point at time of billing, and that 
the buyer assumes all risk of damage and delay in transit not caused by the 
shipper. “Suitable shipping condition” is defined as meaning that the com- 
modity, at time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure delivery 
without abnormal deterioration at contract destination. 
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however, makes it abundantly clear that it is not making an issue 
of deterioration which occurred in transit, but is questioning 
whether the celery, at time of billing, met all the requirements 
for the U.S. No. 1 grade, including the requirements as to condi- 
tions. 


In a case involving a similar issue, we stated (Anonymous, 12 
A.D. 694) that “. .. It has been held, as an exception to the rule, 
that a buyer may prove breach of the seller’s warranty of suit- 
able shipping condition in spite of proof of abnormal transporta- 
tion service, if the nature of the damage found at destination is 
such as could not have been caused by or aggravated by the faulty 
transportation service,” citing Anonymous, 10 A.D. 190. 


As evidenced by the Federal inspections made in this case, the 
celery in both vans arrived at contract destination showing dam- 
age from freezing while in transit. The inspection of the celery 
in van PFT 110552 also revealed the presence of Bacterial Soft 
Rot averaging 5%, or 2 1/2 times the tolerance allowed by the 
United States Standards for celery, U.S. No. 1 grade. An aver- 
age of 8% Bacterial Soft Rot, or 4 times the tolerance permitted 
by the U.S. No. 1 grade standards, was present in the celery in 
van PFT 110272, as shown by the inspection of that van. 


While the transportation service and conditions under which 
these vans were handled in transit were admittedly abnormal, the 
abnormality consisted of very low temperature present in the vans 
during transit. In this connection it is to be noted that studies by 
the Department show that low temperatures, such as those in- 
volved in these vans during transit, do not encourage but rather 
tend to inhibit or retard the development of Bacterial Soft Rot. 
Market Diseases of Asparagus, Onions, Beans, Peas, Carrots, Cel- 
ery and Related Vegetables, Agriculture Handbook No. 303 
(1966). In this same vein we observed (Anonymous, 12 A.D. 694) 
that “The rule does not necessarily assume that the abnormal 
transportation service caused the damage. It merely acknowledges 
such possibility . . .” Under all the facts of this case, we are of 
the opinion that the abnormality in the transportation services 
here did not cause or aggravate the condition which comprised 
the abnormal! deterioration found in the celery at destination, and 
that such being the case, the warranty of suitable shipping con- 
dition was not voided. 


Respondent contends that complainant has the burden of prov- 
ing that the celery involved herein was U.S. No. 1 grade at ship- 
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ping point, in compliance with the express warranty given by 
complainant to that effect. We agree. We also agree with respond- 
ent that complainant has failed to sustain its burden of proof in 
this respect. In the absence of proof that the celery complied 
with contract requirements, there was no duty imposed upon re- 
spondent to accept the produce and it cannot be said to have re- 
jected same without reasonable cause. Accordingly, we conclude 
that complainant has failed to establish a cause of action against 
respondent and that the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,561) 


J. A. Woop COMPANY v. WM. TURINO Co., INc. PACA Docket No. 
2-2975. Decided November 21, 1973. 


Modification of contract—Agreement on alleged to be induced by false and 
misleading information—Burden of proof—Failure to sustain—Dismissal 


Where two of the inspection reports support respondent’s claim that the 
lettuce in issue failed to meet contract requirements, the information pro- 
vided complainant by respondent represented the true condition of said 
lettuce, and where the evidence reveals that respondent was not negli- 
gent in disposing of the lettuce on consignment, the complaint is dis- 
missed. 


John R. Catlin, Newport Beach, Calif., for complainant. 
Gilbert Hersch, New York, New York, for respondent. 
Marshall Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,652.18 in con- 
nection with a shipment of lettuce in interstate commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent. Respondent filed an 
answer thereto denying liability to the complainant and asserting 
a counterclaim. 


Since the amount claimed as damages in neither the complaint 
nor the counterclaim exceeds $3,000.00, the shortened method of 
procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complain- 
ant filed an opening statement. Respondent did not file an answer- 
ing statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, J. A. Wood, Company, whose 
address is P.O. Box 218, Tolleson, Arizona. At the time of the 
transaction involved herein, complainant was licensed under the 
Act. 


2. Respondent, Wm. Turino, Co., Inc., is a corporation whose 
address is 329-330 Hunts Point Terminal Market, Hunts Point 
and East Bay Avenues, Bronx, New York. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


8. On or about October 23, 1972, in the course of interstate 
commerce, complainant sold to respondent a carload of lettuce 
consisting of 1100 cartons, at the agreed price of $2.50 per carton 
plus $.30 for cooling, f.o.b., Las Cruces, New Mexico. 


4. The contract of sale was negotiated by U.S. Produce Dis- 
tributors, Inc., brokers, who issued a memorandum of sale in con- 
nection with the transaction. 


5. Complainant, on October 28, 1972, shipped 1100 cartons of 
lettuce to respondent in railcar SFRC 50941. The shipment ar- 
rived at destination, Hunts Point, New York on or about October 
29, 1972. 


6. On Sunday, October 29, 1972, respondent obtained a private 
inspection of the shipment. The lettuce was inspected on railcar 
SFRC 50941 at 1:30 a.m., by the Standard Inspection Service, 
Hunts Point, New York. The results of that inspection, in rele- 
vant part, are as follows: 
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“Commodity: iceberg lettuce. Copperhead brand. 2 Doz. Well 
to closely trimmed. Butts reddish to dark rust colored. Small 
to fairly large, generally medium sized, good to fair color. 


“Range 4 to 20%, average 11% damaged by internal tip 
burn. average 8% damaged by reddish coloration following 
bruising, average 5% mid-rib discoloration. 


“Range 0 to 12%, average 5% decay. 


“Protested for: delay, shortage, damaged condition. Decay, 
discoloration” 


7. Following the above-mentioned private inspection, respond- 
ent requested and obtained a Federal inspection of the lettuce on 
SFRC 50941. This on-car inspection, conducted October 30, 1972, 
at 4:30 a.m., revealed in relevant part, the following: 


“Inspection Point: Hunts Point Market-Team Track 
“Temperature of Product: Top 37° F. Bott. 39° F 
“Loading: Intact load 


“Product: Lettuce, Iceberg type, “Copperhead, New Mexico” 
Applicant states 1140 fiberboard cartons 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 94% hard or firm, only account of condition. 


“Quality and condition: Grade defects average 8% consist- 
ing of mechanical damage, broken midribs, poorly trimmed 
heads (7 to 9 Leaves). Heads or portions of heads not af- 
fected by condition defects, are fresh and crisp. Head Leaves: 
1 to 5 heads in most cartons, mone in some, average 8% dam- 
age by discoloration following bruising scattered throughout 
the pack. No decay. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper three layers of stacks in and around 
doorway area.” 


8. Shortly after obtaining the Federal inspection, respondent 
removed 100 cartons of lettuce from railcar SFRC 50941 and 
brought them to its store for sale and display. Upon examina- 
tion of the produce at its store respondent found the lettuce: 
“ ... to be in a distressed condition.”, and requested a second 
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Federal inspection. This inspection, conducted at respondent’s 
store at 9:50 a.m., October 30, 1972, showed in relevant part, the 
following: 


“Inspection Point: Hunts Point Market-Applicants Store 
“Temperature of Product: Range 37 to 38° F. 
“Loading: Stacked at above location. 


“Product: Lettuce, Iceberg type Copperhead, 2 Dozen, New 
Mexico. Applicant states 100 fiberboard cartons. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 83% hard or firm, only account of condition. 


“Quality and Condition: Grade defects average 8% consist- 
ing of mechanical damage, damage by dirt and poorly 
trimmed (7 to 10 leaves) Heads or portion of heads not af- 
fected by decay or other condition defects, are fresh and 
crisp. Head Leawes 2 to 4 heads in most cartons, none in 
many, average 9% damage by discoloration following bruis- 
ing through pack. 1 to 2 heads in most cartons, none in many, 
average 5% damage by Tipburn. Average 4% damage by 
Rib Discoloration. 1 to 4 decayed heads in half of cartons, 
none in remainder, average 4% Bacterial Soft Rot all stages 
affecting 1 to 4 leaves. 


“Remarks: Applicant states stock unloaded from SFRC 
50941. Above lot previously inspected and reported on Fed- 
eral Certificate No. A-18893.” 


9. Upon obtaining the results of the second Federal inspection 
respondent notified complainant that it would only handle the let- 
tuce on SFRC 50941 on a consignment basis. Complainant agreed 
to revise the original contract terms, and confirmed the consign- 
ment agreement, by invoice, on November 16, 1972. The shipment 
was disposed of by respondent on the consignment basis through 
November 15, 1972, when the last 101 cartons, considered un- 
saleable, were dumped. 


10. Respondent has paid, to complainant, $537.82, in connec- 
tion with this transaction, such amount representing the net pro- 
ceeds of the consignment sale. 


11. A formal complaint was filed on March 9, 1973, which was 
within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


Complainant, J. A. Wood, Company, admitting that the origi- 
nal f.o.b. contract was revised to a sale on a consignment basis, 
alleges that it was induced into agreeing to the revision solely on 
the basis of false and misleading information provided by the 
respondent. It contends that since its agreement to the revision 
of the original contract terms was fraudulently induced, such re- 
vision is a nulity and the respondent, Wm. Turino Co., Inc., is 
liable for the full purchase price. 


Respondent denies any wrongdoing in connection with his han- 
dling of the shipment of lettuce in question. Respondent further 
claims that it reasonably disposed of the lettuce shipped on SFRC 
50941, fully accounting for the shipment, and that it remitted the 
proceeds of this consignment sale to the complainant. Claiming 
no further liability to complainant, respondent has filed a counter- 
claim for damages it alleges to have incurred in connection with 
this transaction. 


As the party alleging a misrepresentation, the complainant 
must, by a preponderance of the evidence, sustain its burden of 
proof. Complainant charges that had it been appraised of the re- 
sults of the first Federal inspection, (Finding of Fact 7), at the 
time it was informed of the results of the second Federal inspec- 
tion (Finding of Fact 8), it may not have agreed to the modifi- 
cation of the parties’ original agreement. Complainant alleges 
that it was unaware of the first Federal inspection until January 
5, 1973, at which time it claims to have received the report. It 
is the complainant’s position, that respondent’s alleged failure to 
fully disclose the results of all the inspections on railcar SFRC 
50941, constituted a misrepresentation of the true condition of 
the lettuce in question, thus causing it to be “coerced” into 
changing the original contract. 


The record before us contains three inspection reports cover- 
ing the shipment in question. Two of these reports, the unre- 
stricted private inspection of October 29, 1972. (Finding of Fact 
6), and the second Federal inspection, support respondent’s claim 
that the lettuce exceeded the allowable percentage of defects and 
thus failed to meet contract requirements. Therefore, we conclude 
that the information provided to the complainant, by the respond- 
ent, represented the true condition of the lettuce and that com- 
plainant entered into the new contract with a thorough knowl- 
edge of all the necessary facts. There is no question, from the evi- 
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dence before us, that the complainant did agree to a modifica- 
tion of the contract based on the condition of the lettuce as re- 
ported by respondent. The record also fails to support complain- 
ant’s allegations of fraud and coercion. In arriving at this con- 
clusion, we have also considered the fact that although complain- 
ant had the right to request an appeal of the inspection relied 
upon before entering into the novation, it failed to exercise this 
option or even question the extent of the Federal inspection. 


Complainant further charged that respondent was negligent in 
the manner in which it disposed of the shipment on the consign- 
ment basis. The accounting, reflecting disposition of the shipment, 
and presented in evidence by both parties, shows that the sales 
of the lettuce were made at $5.00 to $.50 per carton. Although 
sales dates are not provided, we must assume that the produce 
was offered for sale on a daily basis until it became unsaleable 
and the remainder was dumped. We conclude that complainant’s 
allegations in regard to this issue cannot be sustained. 


Since we upheld respondent’s position that the original con- 
tract had been properly modified to a consignment sale, we find 
it unnecessary to consider its counterclaim. Accordingly, the 
counterclaim should be dismissed. 


ORDER 
The complaint is dismissed. 
The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,562) 


EADY & ASSOCIATES v. KELLY FRUIT Co., INc. PACA Docket No. 
2-2986. Decided November 26, 1973. 


Acceptance—Suitable shipping condition—Damages—Failure to 
establish—Reparation 


Where respondent accepted the lettuce in issue and failed to offer evidence 
to establish its damages, the suitable shipping condition warranty is 
moot, and respondent is liable to complainant for the full contract price 
of said lettuce in the amount of $939.60 fur which reparation is awarded. 
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Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $939.60 in con- 
nection with a transaction involving a truckload of lettuce in in- 
terstate commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon re- 


spondent, which filed an answer thereto, denying any liability in 
the matter. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in the 
rules of practice (7 CFR 47.20) is applicable. Under this pro- 


cedure, the sworn pleadings of the parties are a part of the evi- 
dence in the case, as is the Department’s report of investigation. 
Additional evidence in the form of an opening statement was 
submitted by complainant. Respondent was given the opportunity 
to file an answering statement, but did not do so. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James M. Ben- 
son, Robert L. Bergen, Wesley H. Mathew, Robert R. Graham, 
Robert R. Kressin, Joseph T. Eady, John C. Monday, Pavel Frank, 
Clyde S. Rights, and Louis B. Vogt, doing business as Eady & As- 
sociates, whose address is P.O. Box 298, El Centro, California. 


2. Respondent, Kelly Fruit Co., Inc., is a corporation whose 
address is P.O. Box 3085, Carroll Reese Station, Johnson City, 
Tennessee. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On October 138, 1972, in the course of interstate commerce, 
complainant, acting through a broker, Ed Mayberry, of Salinas, 
California, sold to respondent 522 cartons of lettuce, “Eady” 
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brand, 2-dozen size, at an agreed price of $1.50 per carton, f.o.b. 
loading point in the State of California, plus $0.30 per carton 
cooling charge, for a total contract price of $939.60. 


4. On October 13, 1972, and pursuant to the foregoing con- 
tract, complainant shipped 522 cartons of lettuce, “Eady” brand, 
2-dozen size, from Santa Maria, California, to respondent at John- 
son City, Tennessee. 


5. This shipment arrived at respondent’s place of business in 
Johnson City on or about October 17, 1972. At 6 p.m. on that date 
respondent, acting upon advice of the broker, obtained a Federal 
inspection of the load. The results of that inspection, in relevant 
part, are as follows: 


“Products Inspected: Lettuce . . . . Applicant states: Ap- 
proximately 450 cartons. 


“Condtion of Load: Trailer partly unloaded (approximately 
1/8 trailer) Load leaning badly toward rear with most 
cartons creased and buckled with lower 3 layers badly 
creased and buckled. 


“Temperature of Product: 1/3 way trailer from rear 43° F 
Bottom; 44° F top. 


“Quality: Clean, fairly well trimmed, some of which is closely 
trimmed, green color, average 49% hard or firm, 50% 
fairly firm and 1% soft heads. Other grade defects average 
8% chiefly insect damage and mechanical damage. 


“Condition: Heads or portions of heads not affected with 
condition defects are fresh and crisp. 


Wrapper Leaves: Good green color. Average 3% decay on 
wrapper leaves only. 


Head Leaves: 8 to 20% damage by bruising generally found 
on ribby fairly firm heads and occurring as discolored and/or 
shattered midribs and leaves, average 16%. Also average 
2% flattened heads and 1% damage by Tipburn. In most 
cartons 2 to 7 decayed heads per carton, in some none, aver- 
age 13% Bacterial Soft Rot and Gray Mold Rot in various 
stages mostly initial. 


“Grade: Meets Quality Requirements but fails to grade U.S. 
No. 1, 49% hard or firm only account condition. 
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“Remarks: Inspection and certificate restricted to product 
and lading in rear 6 stacks on trailer at time of inspection. 
Approximately 75 cartons showing some marks as above 
stock are stacked in Applicant’s cooler and which Applicant 
states was unloaded from above trailer show similar qual- 
ity and condition as above stock. 


6. Upon receiving the information contained in the inspection 
report, respondent refused to unload any more of the lettuce from 
the truck and advised the driver that it (respondent) was reject- 
ing the load. Subsequently, the lettuce was taken elsewhere by the 
driver of the truck. 


7. The f.o.b. contract price, plus cooling, for the load of lettuce 
involved herein is $939.60, no part of which has been paid to com- 
plainant. 


8. The formal complaint was filed on March 30, 1973, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The dispute in this case centers on a load of lettuce shipped by 
complainant from California to respondent in Tennessee. The first 
issue presented herein is whether the lettuce was accepted by re- 
spondent on arrival at contract destination in Johnson City, Ten- 
nessee, as alleged by complainant, or was rejected there, as 
averred by respondent. The evidence before us indicates that the 
lettuce arrived at Johnson City on or about October 17, 1972 and 
was there Federally inspected at 6 p.m. that same afternoon. It 
is not clearly established by the evidence in the record before us 
when the results of the inspection were given to respondent, but 
it appears likely that such was done early in the evening of Oc- 
tober 17. Upon receipt of such information, respondent’s evidence 
is to the effect that it acted through one of its employee’s, appar- 
ently its président, Ben Garrison, in informing the driver that 
the lettuce was being rejected by respondent. 


In a shipment by truck, upon notice of arrival and it’s being 
made accessible for inspection, the consignee has 8 hours to com- 
municate his rejection to the consignor, 7 CFR 26.2 (cc) (2). Fol- 
lowing the Federal inspection herein, Kelly Fruit advised the 
driver of the truck of its rejection of the load of lettuce. This 
was not an effective rejection, as the truck driver was neither an 
employee of nor an agent for purposes of receiving a rejection of 
the consignor, Eady & Associates. A rejection must be communi- 
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cated to the consignor or his agent for that purpose. Under the 
circumstances, respondent is deemed to have accepted the lettuce. 


It is uncontested that the transaction herein was a sale. Ac- 
cordingly, and pursuant to its acceptance, respondent became lia- 
ble for the contract price, less provable damages sustained as a 
result of any breach of contract by the seller, complainant here- 
in, Great Lakes Produce Company, Inc. v. Johnnie’s Produce & 
Popcorn Supplies Co., 31 A.D. 1800 (1972). The burden of estab- 
lishing any such breach and the damages flowing therefrom, by 
a preponderance of the evidence, rests on the buyer. 


In this transaction the only warranty applicable, or alleged, is 
that of suitable shipping condition. Respondent alleges that the 
lettuce, upon arrival, failed to meet good delivery standards, (7 
CFR 46.44(a) (2)), in breach of this warranty. In support of its 
allegation, respondent points to the results of the inspection show- 
ing a total of 35% condition defects present in the load. In its 
opening statement, however, complainant contends that the good 
delivery standards are inapplicable, due to abnormal transporta- 
tion services and conditions. To sustain its contention complain- 
ant calls attention to the portion of the inspection report entitled 
“Condition of Load’, where it states, 


“Load leaning badly toward rear with most cartons creased 
and buckled with lower layer badly creased and buckled.” 


It also avers that the temperatures recorded in the truck are 
further evidence of abnormal transportation. 


We shall assume, without deciding, that the warranty of suit- 
able shipping condition was applicable and that it was breached 
by complainant. Under the circumstances herein respondent’s 
measure of damages would then be the value of the goods as called 
for in the contract, less the value of the goods shipped pursuant 
to the contract. The burden of proof on this issue rests on the 
respondent. Because respondent has offered no evidence to estab- 
lish his damages, the issue as to the existance of the warranty 
is thus rendered moot. Therefore, on the evidence before us, we 
conclude that respondent has failed to sustain its burden on the 
issue of damages. Accordingly, we find that respondent is liable 
for the full contract price. 


The contract purchase price of the 522 cartons of lettuce, plus 
cooling, is $939.60. Respondent has made no payments to com- 
plainant in connection with this transaction. Accordingly, there 
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is $939.60 still due and owing to complainant from respondent. 
Failure of respondent to pay this sum to complainant is a viola- 
tion of section 2 of the act for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $939.60, with interest thereon 
at the rate of 8 percent per annum from November 1, 1972 until 
paid. 


The facts and circumstances shall be published. 


Copies thereof shall be served upon the parties. 


(No. 15,563) 


FARMERS SALES, INC. v. TOMATOES, INC. PACA Docket No. 2- 
2870. Decided November 26, 1973. 


Acceptance—Abnormal deterioration—Breach of warranty of 
suitable shipping condition—Failure to pre-cool prior to 
loading—Damages—Discharge of liability—Dismissal 


Where respondent accepted the tomatoes involved, respondent became liable 
to complainant for the contract price thereof, less damages resulting 
from complainant’s breach of warranty, for a total liability of $1,338.75. 
However, since this amount equals the amount already paid to complain- 
ant by respondent for the tomatoes, the complaint is dismissed. 

Complainant pro se. 

Norman Copland, New York, N. Y., for respondent. 
Daniel Wentzell, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $1,190.00 in connection with a contract for the sale of 
tomatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon the respondent on De- 
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cember 29, 1972. A copy of the report of investigation was 
served upon complainant on December 27, 1972. Respondent filed 


an answer on February 5, 1973, denying any indebtedness to com- 
plainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the shortened procedure set forth in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable 


herein. Pursuant to such procedure, complainant was given an 
opportunity to file an opening statement but did not do so. Re- 


spondent filed an answering statement and complainant filed a 
statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Farmers Sales, Inc., whose 
address is P.O. Box 1207, Nogales, Arizona. 


2. Respondent is a corporation, Tomatoes, Inc., whose address 
is 7385 East 289th Street, Bronx, New York, New York. At the 


time of the transaction involved herein respondent was licensed 
under the Act. 


3. On or about March 29, 1972, in the course of interstate com- 
merce, the complainant by oral contract sold to the respondent a 
lot of Mexican tomatoes. The contract was for 595 flats of to- 
matoes at $4.25 per flat. 


4. The sale was negotiated through Mr. Lou Loden d/b/a L&M 
Vegetable Distributors, who acted as broker. The terms of the 
contract were f.o.b. Nogales and provided that the tomatoes should 
grade U.S. No. 1 at the point or origin and were to be shipped 
by truck to the Bronx, New York City, New York. 


5. On March 29, 1972, the tomatoes were inspected at Nogales, 
Sonora, Mexico and graded U.S. No. 1, “Fairly uniform color and 
samples average 45% breakers, 45% turning, 10% pink. Defects 
average within tolerance. No decay. Pulp temperature 70° F.” 


6. On the same date, complainant shipped the 595 flats of to- 
matoes by refrigerated trailer, bearing license number Z-25613, 
from Nogales, Arizona, in interstate commerce, to respondent. 
The bill of lading for the tomatoes called for a constant tempera- 
ture of 48° to 50° F. 


7. On or about April 5, 1972, the shipment arrived at respond- 
ent’s place of business. A Federal inspection was made of the 
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shipment at 9:30 a.m. on that date. The report states “average 
approximately 10% turning and pink, 35% light red and red. 
Soft tomatoes ranged 28% to 62% per sample average 41% soft. 


Decay ranges 8% to 20% per sample average 7% Bacterial Soft 
Rot and Gray Mold Rot in all stages.” The temperature of the 
produce was stated to range from 53° to 56° F. 


8. Respondent accepted the shipment, and thereafter sent com- 
plainant a check for $1,338.75 which represented a price of $2.25 


per flat. The check bore a standard legend “By Endorsement This 
Check When Paid Is Accepted In Full Payment Of The Follow- 
ing Account No. 008434”. Complainant cashed the check and at 
the same time notified respondent that it was accepting said check 
as part payment, since it had not allowed any adjustment. 


9. Respondent has since refused to pay complainant the balance 
of the contract price or $1,190.00. 


10. An informal complaint was filed on August 4, 1972, which 
was within nine months after cause of action herein arose. 


CONCLUSIONS 


There is no argument as the terms of the original contract. The 
plaintiff sold to respondent 595 flats of tomatoes at $4.25 per flat, 
f.o.b. Nogales, Arizona. The tomatoes were to grade U.S. No. 1 
at point of origin and to be shipped via refrigerated trailer to the 
Bronx, New York. 


Respondent received and accepted the tomatoes involved herein 
and thereby became liable to complainant for the agreed purchase 
price thereof, less any provable damages sustained by respondent 
as a result of any breach of contract on the part of the complain- 
ant. United Packing Co. v. Connecticut Celery Co., 16 A.D. 810. 
The burden of proving both breach and damages, by preponder- 
ance of the evidence, rests upon the respondent. 


Respondent alleges that the complainant breached the warranty 
of suitable shipping condition ' in that he shipped tomatoes, which 
he knew or should have known, would not arrive at their destina- 


1. As provided in section 46.43(i)(j) of the Department’s regulations (7 
CFR 46.43(i) (j)), there is a warranty in an f.o.b. sale that the commodity, 
at the time of billing is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agreed upon be- 
tween the parties. 
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tion without abnormal deterioration. The preponderance of the 
evidence in the record supports respondent’s position. 


The Inspection Certificate filed at the point of origin shows that 
the tomatoes were inspected at 12:15 p.m. on March 29, 1972, at 
Nogales, Mexico. At that time the shipment consisted entirely of 
“breakers”, “turning” or “pink” tomatoes and had a puly tem- 
perature of 70° F. It is apparent, that at the time of shipment 
the tomatoes were already fairly well along their way to ripening 
and had a pulp temperature which would encourage further 
ripening and eventual deterioration unless somehow lowered. Al- 
though, the bill of lading does call for a transportation tempera- 
ture to be maintained at 48° to 50° F, there is no evidence in the 
record to show that prior to loading, the tomatoes were pre- 
cooled to retard the ripening process. In fact, the very short time 
between the inspection at 12:15 p.m., and the completion of load- 
ing, as it appears on the bill of lading, at 5:15 p.m. on the same 
date, seems to preclude any chance for such pre-cooling. 


Without prior pre-cooling, the tomatoes would have definitely 
continued to mature for some time even though loaded into a re- 
frigerated trailer because the trailer unit itself could not cool 


the entire load rapidly enough to halt the ripening process. When 
we consider the destination inspection findings in light of the 
foregoing we must conclude the complainant breached the war- 
ranty of suitable shipping condition. 


The measure of damages for a shipper’s breach of warranty is 
the difference, at the time and place of acceptance, between the 
value of the goods accepted and the value they would have had if 
they had been as warranted. 


Respondent submitted a sworn statement by Robert King, 
president of respondent corporation, relative to the damages sus- 
tained by respondent. In relevant part, Mr. King stated as follows: 


I have been in the tomato business for many years and buy 
and sell hundreds of cars of tomatoes. I was fully familiar 
with the New York market at the time these tomatoes were 
received. If these tomatoes had been in a suitable shipping 
condition and had arrived without abnormal deterioration, 
they would have had a market value of between $5.50 and 
$6.00 per crate. As a consequence of the Complainant’s breach 
of the implied warranty of suitable shipping condition, the 
tomatoes were resold at their prevailing market value which 
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was substantially between $2.50 and $3.00 per flat. My com- 
pany, therefore, sustained a loss substantially in excess of 
the balance of the original purchase prices claimed by the 
Complainant. 


The record shows that respondent originally contended that an 
allowance of $2.00 per crate was reasonable and remitted to com- 
plainant on this basis. The loss alleged in respondent’s affidavit 
is $3.00 per crate. However, in view of respondent’s failure to 
request an affirmative award against complainant and also its 
failure to submit additional evidence in substantiation of the al- 
leged loss, we find respondent’s damages were at least $2.00 per 
crate. This amount deducted from the purchase price leaves a 
balance equal to the amount already remitted by respondent to 
complainant or $1,338.75. The complaint should therefore be dis- 
missed. 


Since we have determined to dismiss the complaint on the above 
grounds, it is not necessary to reach respondent’s second alleged 
affirmative defense of accord and satisfaction. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,564) 


BEN GATZ v. A. LEVY & J. ZENTNER C., and/or H. SEIDMAN & SON, 
Inc. PACA Docket No. 2-2642. Decided November 26, 1973. 


Shipping instructions—Diversion by railroad—Dismissal as to respondent 
A. Levy & J. Zentner Co. 


Where respondent A. Levy & J. Zentner Co. issued correct instructions for 
shipping the carload of cherries to Bergen, New Jersey, and the rail- 
road diverted it to Philadelphia on its own initiative, the complaint 
against this respondent is dismissed. 


Consignment agreement—Dismissal as to respondent 
H. Seidman & Son, Ine. 


Where complainant directed respondent H. Seidman & Son, Inc. to handle 
the cherries on a consignment basis, the complaint against this respond- 
ent is also dismissed. 
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Cross claim against respondent Seidman—Absence of provisions 
for and of contractual relationship—Dismissal 


There is no provision in the rules of practice for the filing of a cross-claim 
by one respondent against another. Further, there is no basis for such 
a claim in the absence of a contractual relationship between the two 
respondents. The cross-claim against respondent H. Seidman & Son by 
respondent A. Levy & J. Zentner Co. is dismissed. 


Counterclaim for balance of purchase price—Good delivery standards met— 
Modification of contract—Acceptance—Liability of complainant— 
Reparation 


Where the cherries involved met good delivery standards, and where com- 
plainant’s modification of the contract with respondent Seidman for 
sale thereof on consignment constituted acceptance of said cherries, 
complainant is liable to respondent A. Levy & J. Zentner Co. for the 
full purchase price thereof, less the amount already paid by complainant 
to this respondent thereon, for a total balance due of $4,379.34, for 
which reparation is awarded against complainant. 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed against respondent A. Levy 
& J. Zentner Co., in which complainant seeks reparation in the 
amount of $1,915.52 in connection with a shipment of cherries in 
interstate commerce. Complainant later amended his complaint 
to also seek reparation against respondent H. Seidman & Son, 
Inc. on the same transaction, in the event that respondent A. 
Levy & J. Zentner Co. was found not to be liable. 


A copy of the complaint and amended complaint and a copy of 
the Department’s report of investigation were served upon the 
respondents. Respondent A. Levy & J. Zentner Co. filed an answer, 
denying liability. The answer included a counterclaim in the 
amount of $4,379.24. Respondent H. Seidman & Son, Inc. filed an 
answer, denying liability. 
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Although the amount involved herein exceeds $3,000.00, the 
parties waived oral hearing and the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20) is appli- 
cable. Complainant did not file an opening statement. Respondent, 
H. Seidman & Son, Inc., filed an answering statement. Respond- 
ent, A. Levy & J. Zentner Co., did not file an answering statement. 
Complainant did not file a statement in reply. None of the parties 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bennett G. Gatz, is an individual doing busi- 
ness as Ben Gatz Co., whose address is 1451 West Shaw Avenue, 
Fresno, California. 


2. Respondent, A. Levy & J. Zentner Co., hereinafter referred 
to as Levy & Zentner, is a corporation whose address is P. O. Box 
2288, South San Francisco, California. At the time of the trans- 
action involved herein, this respondent was licensed under the Act. 


3. Respondent, H. Seidman & Sons, Inc., hereinafter referred 
to as Seidman, is a corporation whose address is 841 Broadmoor 
Road, Huntington Valley, Pennsylvania. At the time of the trans- 
action involved herein, this respondent was licensed under the Act. 


4. On or about June 11, 1971, complainant bought from re- 
spondent Levy & Zentner, one van consisting of 1900 lugs of Bing 
cherries, O. G. brand, at 6.50 per lug f.o.b., Kettleman Station, 
California, plus $.15 cooling and $20 for a Ryan recorder, and less 
$.10 brokerage. The total contract price was $12,465.00. 


5. On or about June 11, 1971, complainant sold the van of 
cherries to respondent Seidman in Philadelphia, Pennsylvania. 
Pursuant to complainant’s instructions, respondent Levy & Zent- 
ner ordered the van billed to Seidman’s customer in North Bergen, 
New Jersey. 


6. The cherries were shipped in van PFC 160222, on railroad 
car TTX 47312, from Stockton, California on June 11, 1971. The 
bill of lading stated the destination point was North Bergen, 
New Jersey. During transit, the cherries were diverted by the 
railroad to respondent Seidman in Philadelphia, Pennsylvania. 


7. Upon arrival in Philadelphia, the cherries were federally in- 
spected at 2:30 p.m. on June 20, 1971. Pertinent parts of the 
certificate issued pursuant to this inspection read as follows: 
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“Condition of Equipment: Temperature control unit in opera- 
tion. 


“Products Inspected: Sweet CHERRIES in lugs labeled “OG 
Gotelli Brand Cherries, O-G Packing Co., Stockton, Calif.” 
and stamped “Bing” and to denote various growers names 
and row sizes. Applicant’s count, 1400 lugs. 


“Condition of Load: Through length-wise load. 5 and 6 rows, 
13 and 14 layers. Top layer stripped. 


“Condition of Pack: Generally fairly tight to tight. Card- 
board lined. 


“Temperature of Product: At doorways, top 38° F., bottom 
40° F. 


“Quality: Mature, clean and well formed. Grade defects 
average 5%, chiefly growth cracks and limb rubs. 


“Condition: Mostly firm ripe to ripe with dark red to black 
color, some firm having deep red color. Damage by pitting in 
most samples ranges from 2 to 10%, in some none, average 
4%. Damage by dark brown discoloration in most samples 
ranges from 2 to 6% in some none, average 3%. Decay in 
most samples ranges from 1 to 6%, in some none, average 
3%, Gray Mold Rot in various stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only on account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 3 layers of load.” 


8. The cherries were federally inspected for a second time at 
6:40 p.m. on June 21, 1971. Pertinent parts of the certificate 
issued as a result of this second inspection read as follows: 


“Condition of Equipment: Temperature control unit in ope- 
ration. 


“Condition of Load: Partly unloaded; lengthwise load. 3 to 
6 rows, 4-14 layers. 


“Temperature of Product: At end of trailer, top 38° F., 
bottom 40° F. 


“Quality: Mature and generally well formed. Grade defects 
average 4%, mostly cracks. 
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“Condition: Mostly firm to firm ripe, some ripe, generally 
deep to dark red color. Average 3% damage by pitting. 
Range 2 to 12%, average 6% damage by dark brown surface 
discoloration. Decay ranges less than 1 to 6% in most 
samples, and many samples none, average 3% mostly Gray 
Mod Rot in various stages. 


“Grade: Meets quality requirements but fails to grade US No. 
1 only on account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper two layers of portion of load remaining 
on trailer at the time of inspection... .” 


9. 1564 lugs of the cherries were sold at auction by the Phila- 
delphia Fruit Exchange, Inc. for net proceeds of $8,085.76, for 
the account of respondent Seidman. The Phiadelphia Fruit Ex- 
change, Inc. rendered an accounting covering the 1564 lugs on 
June 23, 1971. The net proceeds from the auction sale were for- 
warded by respondent Seidman to complainant. The complainant 
in turn forwarded the proceeds of the auction sale to respondent 
Levy & Zentner. 


10. On June 23, 1971, respondent Seidman rendered an account- 
ing to complainant for the remainder of the cherries which had 
been sold privately, and remitted to complainant the net proceeds 
in the amount of $1,205.39. Complainant did not pay this amount 
to respondent Levy & Zentner. 


11. The formal complaint against respondent Levy & Zentner 
was filed on July 29, 1971, which was within nine months after 
the cause of action against such respondent accrued. An informal 
complaint was filed against respondent Seidman on December 8, 
1971, which was within nine months after the cause of action 
against this respondent accrued. 


CONCLUSIONS 


Complainant alleges that respondent Levy & Zentner issued in- 
correct instructions to the railroad which resulted in the van of 
cherries being sent to the wrong destination point. Complainant’s 
evidence shows that his customer, respondent Seidman, was un- 
able to meet its commitment to a third party due to the failure of 
the cherries to be delivered to North Bergen, New Jersey. In addi- 
tion complainant alleges, in the alternative, that if respondent 
Levy & Zentner is not found liable then respondent Seidman 
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should be required to pay the full invoice price of the cherries to 
complainant. 


The evidence, including the bill of lading, clearly shows that 
correct instructions were given to the railroad. In addition it is 
apparent that none of the parties involved in this proceeding is- 
sued a diversion order to the railroad, but that rather the railroad 
diverted the car to Philadelphia on its own initiative. It is there- 
fore clear that the complaint as to respondent Levy & Zentner 
should be dismissed. 


The only basis stated by complainant for its claim against re- 
spondent Seidman is that “Seidman had purchased the cherries 
from complainant on an f.o.b. basis.” Complainant’s allegations 
and evidence show that it agreed to sell U.S. No. 1 cherries to re- 
spondent Seidman. The evidence also shows that respondent 
Seidman objected to the condition of the cherries on arrival. In a 
letter which was made an exhibit to the investigation report, 
Raymond Seidman, who handled the transaction for respondent 
Seidman, stated that after the two federal inspections had been 
completed he was told by the shipper and Ben Gatz to handle the 
van of cherries for the shipper’s account. In addition, Mr. Seid- 
man stated in respondent Seidman’s answering statement that 
“Ben and I both suggested that I call Levy myself and put the 
cherries at auction for their account. I called them and after dis- 
cussing it with them decided I should handle it for their account 
any way I see fit.” While Levy & Zentner strongly denies that it 
ever authorized any one to handle the cherries for their account, 
complainant has not denied making such an authorization to re- 
spondent Seidman. It is apparent, in the absence of an agency 
agreement, that complainant would have had no authority to 
make an authorization on behalf of respondent Levy & Zentner 
since Levy & Zentner did not sell the cherries to Seidman but 
rather to complainant. However the record does support a finding 
that complainant’s direction to respondent Seidman to handle the 
cherries for the shipper’s account amounted to an acquiescence in 
the cherries being disposed of on a consignment basis. It is ap- 
parent therefore that the complaint as against respondent Seid- 
man should also be dismissed. 


Respondent Levy & Zentner filed a counterclaim in which they 
seek reparation for the balance of the invoice price against com- 
plainant and also against rspondent Seidman. There is no provi- 
sion in the rules of practice for the filing of a cross-claim by one 
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respondent against another. In addition there is no basis for such 
a claim disclosed by the record in this proceeding since it is ap- 
parent that there was no contractual relationship between re- 
spondent Levy & Zentner and respondent Seidman. Therefore the 
“counterclaim” or cross-claim against respondent Seidman will 
not be allowed. 


The final point for our consideration is therefore respondent 
Levy & Zentner’s claim against complainant for the balance of 
the purchase price of the van of cherries. Complainant alleged in 
his formal complaint that he purchased U.S. No. 1 cherries from 
respondent Levy & Zentner. No memorandum was issued by either 
party relative to the sale. However, Levy & Zentner’s invoice, 
issued June 12, 1971, does not indicate any grade for the cherries 
in question. Levy & Zentner denied in their answer that the 
cherries were sold as being U.S. No. 1 and stated that they were 
rather sold as U.S. Commercial grade. In a letter made a part of 
the investigation report the president of Levy & Zentner, William 
J. Compeau, stated “All our cherries during season were inspected 
and most made US 1, some US commercial. During entire season 
we confirmed only US commercial grade to all buyers. This trans- 
action was no exception.” We conclude from all the evidence that 
the cherries were sold as U.S. Commercial grade to complainant. 
The federal inspection made on June 20, 1971, at destination 
shows total condition defects in the amount of 10% including 3% 
decay and quality defects in the amount of 5%. The U.S. Stand- 
ards for Grades for Sweet Cherries (7 CFR 51.2648) show that 
the allowable en route or destination tolerances for U.S. Com- 
mercial grade cherries total 24%. The only tolerance exceeded by 
the cherries in question, as shown by the federal inspection at 
destination, is the 2% allowed for cherries which are affected by 
decay. The federal inspection shows that the cherries in question 
exceeded this tolerance by only one percent. In our opinion this 
amounts to good delivery of the cherries. Since complainant’s 
modification of his contract with Seidman to allow the sale of the 
cherries on a consignment basis amounted to an acceptance of the 
cherries as between complainant and respondent Levy & Zentner, 
we conclude that the complainant is liable for the full purchase 
price thereof. The record shows that complainant has already paid 
respondent Levy & Zentner the sum of $8,085.76. This leaves an 
additional amount owing to Levy & Zentner of $4,379.34. Com- 
plainant’s failure to pay such amount to respondent Levy & Zent- 





1900 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1900 


ner is a violation of section 2 of the Act for which reparation will 
be awarded with interest. 


ORDER 


The complaint is dismissed. 


Within thirty days from the date of this order, complainant 
shall pay to respondent Levy & Zentner, as reparation, $4,379.34, 
with interest thereon at the rate of 8 percent per annum from 


July 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,565) 


PERELL, INC. v. ANTHONY ABBATE FRUIT DISTRIBUTORS. PACA 
Docket No. 2-2668. Decided November 28, 1973. 


Contract—Delivered basis—Advance on—Failure to deliver— Failure 
to return advance—Damages—Measure of for non-delivery— 
Recovery—Reparation 


Where respondent breached the contract by non-delivery and by failing to 
return the $5000 advance thereon, complainant is entitled to recover the 
amount of the advance plus damages in the amount of $1,200, for a total 
of $6,200 for which reparation is awarded as stated in the Order herein. 


Michael Caputo, Brooklyn, New York, for complainant. 
Jerry E. Duke, Fresno, Calif., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 


seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $7,200, in con- 
nection with the sale of two vans of grapes by respondent to com- 


plainant in interstate and foreign commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served on each of the parties. A copy of the formal 
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complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant in any amount. 


Although the amount of damages claimed by complainant ex- 
ceeds $3,000, the parties waived oral hearing, and the shortened 


procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20) is applicable. Pursuant to this procedure, complainant 
filed an opening statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Perell, Inc., is a corporation whose address is 
G.P.O. Box 1826, San Juan, Puerto Rico. 


2. Respondent is an individual, Anthony Abbate, d/b/a An- 
thony Abbate Fruit Distributors, P. O. Box 547, Fresno, Cali- 


‘fornia. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about December 6, 1971, in the course of interstate 
and foreign commerce, complainant and respondent entered into 
an oral contract for the purchase, by complainant from respond- 
ent, of 2,400 lugs of Emperor Grapes, at $4.50 per lug, delivered 
at Oakland, California, on December 9, 1971. This oral contract 


was confirmed by letter from complainant to respondent, dated 
December 7, 1971. In addition, on December 7, 1971, complainant 
mailed to respondent, from Puerto Rico, a cashier’s check for 
$5,000 as an advance on the purchase price of the grapes con- 


tracted for. 


4. The contract of December 6, 1971, was negotiated by com- 
plainant’s agent, R. Perez Diaz, who was an employee of Perell, 
Inc. 


5. The check and letter, from complainant, dated December 7, 
1971, were received by respondent, who cashed said check on or 
about December 15, 1971. However, respondent wholly and com- 
pletely failed to ship any of the grapes as provided in the con- 
tract with complainant. 


6. On or about December 28, 1971, complainant wrote to re- 
spondent confirming complainant’s understanding that a contract 
had been formed and that the respondent was then in possession 
of $5,000 sent by complainant as an advance payment on the 
grapes contracted for. Complainant requested the return of the 
$5,000 since respondent had failed to ship the grapes. 
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7. Respondent at no time wrote to complainant to contest the 
terms of the contract as set forth by complainant in its letter of 
December 7, 1971, and respondent failed to return to complainant 
any or all of the $5,000 advance. 


8. The formal complaint was filed on June 30, 1972, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant contends, in its complaint and opening statement, 
that it contracted with respondent for the purchase and sale of 
2,400 lugs of Emperor Grapes at a price of $4.50 per lug, delivered 
Oakland Pier, plus freight of $0.89 per lug, and that it paid to 
respondent an advance on the contract in the amount of $5,000. In 
an unverified answer to the complaint, respondent denies ever 
making a contract for the sale of any grapes to complainant and 
in addition claims that he never received any money from com- 
plainant, alleging that the check he received had been sent by Mr. 
Ruben R. Perez Diaz in settlement of an alleged personal debt to 
respondent. As the moving party, complainant has the burden of 
proving, by a preponderance of the evidence, the matters alleged 
in the formal complaint. Jones Produce v. J. M. Perez Produce, 
30 A.D. 291. 


Under the rules of practice (7 CFR section 47.20(a)), an un- 
verified complaint or answer cannot be considered as evidence 
under the shortened procedure. We note that, although respondent 
was given an opportunity to submit evidence by means of an 
answering statement in support of his contention, he failed to do 
so. As a result we find that the only source of evidence in the 
record, upon which respondent can rely as support for his allega- 
tion, is found in the Department’s report of investigation. After 
reviewing the report of investigation, we conclude that it con- 
tains no evidence to support respondent’s defense. In addition, 
even if respondent’s answer had been verified, we conclude that 
respondent’s letter to complainant, dated November 30, 1971, and 
included in the report of investigation, which is in the nature of 
an invitation to complainant to make an offer to purchase grapes, 
is sufficient evidence to rebut any claim by respondent in its 
answer that it did not know the complainant. 


Complainant supports its claims by offering as evidence a copy 
of its letter, dated December 7, 1971, to respondent, confirming 
the terms of the contract, and a copy of a cancelled cashier’s 
check in the amount of $5,000 made payable to respondent and 
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dated December 7, 1971. In addition, to support its claim that the 
cancelled cashier’s check was in fact drawn against its own ac- 
count, complainant offers in evidence a copy of the application to 
its bank, instructing the bank to draw the check in favor of re- 
spondent. Finally, complainant alleges that respondent took the 
$5,000 but failed to ship any of the grapes contracted for, and in 
addition failed to return the money upon complainant’s request 
by letter on December 28, 1971. On the basis of the evidence sub- 
mitted, we conclude that complainant met its burden of proof, 
that there was a contract between complainant and respondent, 
that complainant made a $5,000 advance to respondent on the 
contract, and that respondent breached the contract and is now 
liable to complainant as a result of that breach. 


_ The only question left is the amount of damages. First, section 
2-711(1) of the Uniform Commercial Code provides that in the 
case of nondelivery, “the buyer may cancel and whether or not 
he has done so may in addition to recovering so much of the price 
as he has paid... (b) recover damages for non-delivery.” Section 
2-713, U.C.C., provides that the ‘“‘measure of damages for non- 
delivery ... is the difference between the market price at the 
time when the buyer learned of the breach and the contract price. 


...” Section 2-713 further provides that the “market price is to 
be determined as of the place for tender.” On the basis of section 
2-711, U.C.C., we conclude that complainant is entitled to re- 
cover: First, the $5,000 he advanced on the contract; and second, 
the damages he suffered due to respondent’s breach of the contract. 


Complainant submitted evidence to establish its damages in the 
amount of $2,664. However, this evidence was based upon the 
value of the grapes in Puerto Rico and therefore did not comply 
with the provisions in section 2-713, U.C.C., since the place of 
tender was Oakland Pier. Therefore, in the absence of other evi- 
dence, we refer to the Federal Market News Service report for 
Fresno, California, the nearest shipping point report available to 
the place of tender, on December 9, 1971, the time when com- 
plainant learned of the breach, to determine the market value of 
the grapes. The report for this date indicates that Emperor 
Grapes similar to those involved here, in carlot quantities, were 
selling in Fresno at prices ranging from $4.50 to $5.00 per lug. 
Since the market report is based upon f.o.b. prices, and since the 
contract involved herein is on a delivered basis, which would in- 
clude the cost of transportation to the market, we will take, for 
the purpose of computing damages, the upper figure of $5.00 per 
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lug as most accurately reflecting the market value of the grapes 
involved herein. Based upon the above value of the grapes, com- 
plainant’s damages, due to respondent’s failure to deliver the 2,400 
lugs of grapes, are $1,200 ($5.00 mius $4.50 equals $.50, times 
2,400 lugs). 


Complainant makes mention of fees and expenses expended in 
its preparation and presentation of the tase involved herein. An 
award for fees and expenses cannot be made except in connection 
with an oral hearing. See section 7(a) of the Act (7 U.S.C. 499¢ 
(a)). 


Respondent’s failure to ship the grapes as provided for in the 
contract and his failure to return to complainant the $5,000 ad- 
vance on the contract was a breach of contract, in violation of 
section 2 of the act. Complainant’s total damages resulting from 
respondent’s breach are $6,200 ($5,000 plus $1,200). Reparation 
in this sum should be awarded to complainant against respondent, 
with interest. 


ORDER 


Within thirty days of this order, respondent shall pay to com- 


plainant, as reparation, $6,200 with interest thereon at the rate 
of 8% per annum from January 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL—ON AUTHORIZATION OF COMPLAINANT 
(No. 15,566) 


GLEN H. MANUEL v. SUNNY PRODUCTS, INC. PACA Docket No. 
2-3011. In order issued November 15, 1973, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 15,567) 


JAMES HIERS v. WEBB & ELLIS PKODUCE COMPANY. PACA Docket 
No. 2-3158. Reparation of $1,216.06 with 8 percent interest 
from August 1, 1972, awarded complainant against respond- 
ent in order issued November 5, 1973, by Donald A. Campbell, 
Judicial Officer. 
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(No. 15,568) 


Esco PoTATo, INC. v. ADAMS MARKETING Co., INC. PACA Docket 
No. 2-3157. Reparation of $1,600.00 with 8 percent interest 
from April 1, 1973, awarded complainant against respondent 
in order issued November 5, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,569) 


FAIRFIELD FooDs, INC. v. WESTERN FRUIT & CANDY Co. PACA 
Docket No. 2-3156. Reparation of $1,690.38 with 8 percent 
interest from March 1, 1973, awarded complainant against 
respondent in order issued November 5, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,570) 


A. LEvy & J. ZENTNER Co. v. THE CLEVELAND FRUIT Co. PACA 
Docket No. 2-3161. Reparation of $865.32 with 8 percent in- 
terest from April 1, 1973, awarded complainant against re- 
spondent in order issued November 9, 1973, by Donald A. 


Campbell, Judicial Officer. 
(No. 15,571) 


CooK PRODUCE, INC. v. SHELBY WHOLESALE COMPANY. PACA 
Docket No. 2-3163. Reparation of $2,767.52 with 8 percent 
interest from April 1, 1973, awarded complainant against 
respondent in order issued November 9, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,572) 


WATTEN DISTRIBUTING, INC. v. DAFFY APPLE, INC. OF CALIFORNIA. 
PACA Docket No. 2-3162. Reparation of $1,512.00 with 8 
percent interest from March 1, 1973, awarded complainant 
against respondent in order issued November 9, 1973, by 
Donald A. Campbell, Judicial Officer. 
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(No. 15,573) 


SUNNYSIDE ORCHARDS v. PANNO & Sons, INC. PACA Docket No. 
2-3167. Reparation of $150.00 with 8 percent interest from 
November 1, 1972, awarded complainant against respondent 
in order issued November 15, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,574) 


SUNNYSIDE ORCHARDS v. PANNO & SONS, INC. PACA Docket No. 
2-3168. Reparation of $690.00 with 8 percent interest from 
November 1, 1972, awarded complainant against respondent 
in order issued November 15, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,575) 


SUNNYSIDE ORCHARDS v. PANNO & Sons, INC. PACA Docket No. 
2-3169. Reparation of $600.00 with 8 percent interest from 
November 1, 1972, awarded complainant against respondent 
in order issued November 20, 1973, by Donald A. Campbell, 


Judicial Officer. 
(No. 15,576) 


NORTHCROSS DISTRIBUTING v. PANNO & SONS, INC. PACA Docket 
No. 2-3175. Reparation of $485.50 with 8 percent interest 
from December 1, 1972, awarded complainant against re- 
spondent in order issued November 20, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,577) 


S. S. COACHMAN & Sons, INC. v. THE CLEVELAND FRUIT COMPANY. 
PACA Docket No. 2-3172. Reparation of $1,291.92 with 8 
percent interest from April 1, 1973, awarded complainant 
against respondent in order issued November 21, 1973, by 
Donald A. Campbell, Judicial Officer. 
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(No. 15,578) 


GONZALES PACKING COMPANY v. CHINO’S PRODUCE. PACA Docket 
No. 2-3178. Reparation of $2,295.50 with 8 percent interest 
from November 1, awarded complainant against respondent 
in order issued November 29, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,579) 


JOE PHILLIPS, INC. v. PANNO & Sons, INc. PACA Docket No. 2- 
3174. Reparation of $11,136.45 with 8 percent interest from 
November 1, 1973, awarded complainant against respondent 
in order issued November 29, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,580) 


SOUTHMOST FARMS, INC. v. HADDAD PRODUCE Co. PACA Docket 
No. 2-3173. Reparation of $13,075.00 with 8 percent interest 
from June 1, 1973, awarded complainant against respondent 
in order issued November 29, 1973, by Donald A. Campbell, 


Judicial Officer. 
(No. 15,581) 


ALEXANDER MARKETING COMPANY v. SHELBY WHOLESALE COM- 
PANY, INC. PACA Docket No. 2-3179. Reparation of $8,725.50 
with 8 percent interest from June 1, 1973, awarded complain- 
ant against respondent in order issued November 30, 1973, by 
Donald A. Campbell, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 15,582) 
CARL JOSEPH MAGGIO, INC. v. MENDELSON-ZELLER Co., Inc. PACA 


Docket No. 2-2969. Issued November 19, 1973, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,583) 


ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. DENNY’S PRODUCE 
FARMS, INC. PACA Docket No. 2-2924. Issued November 28, 
1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,584) 


JOHN WEYMAN v. WASHINGTON FRUIT & PRODUCE Co. PACA 
Docket No. 2-2851. Issued November 28, 1973, by Donald A. 


Campbell, Judicial Officer. 
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Insufficient funds 
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Packers and Stockyards Act, 1921—Cont. 
Page 
CHECKS OR DRAFTS 
Insufficient funds 1808, 1836 
CONSENT ORDER — Cease and desist 


Failure to pay when due 1806, 1838 


PURCHASE PRICE 


Failure to pay when due 1806, 1836 


RISK OF LOSS 
Borne by purchaser after passage of title 


May not be avoided by claiming damage set-off on in- 
debtedness incurred on a later and unrelated contract 


SALE BY AUCTION 


Unidentified principal at time of completion of 1811, 1823, 
1827, 1832 


SET OFF 
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CHARGES AND DEDUCTIONS 
Excess freight charge deduction 


Reparation for difference of allowable freight charges 
and those charged 


CONSENT ORDER 


Failure to pay, publication of facts 


CONSIGNMENT 


Agreement to found not induced by false and misleading 
information 


Agreement established 
Alleged negligence in handling of sales unsustained 
Ratification of 
CONTRACT 
Advance on 1900 


Breach of 1845, 1869, 1874, 1900 
Failure to establish breach of 1853 
Modification of 1893 


CONTRACTUAL RELATIONSHIP 


Absence of 


COVER PURCHASE 


Prompt and proper 


COUNTERCLAIM 
For balance of purchase price 
CROSS-CLAIM 
Absence of provision and of basis for 
One respondent against another 


DAMAGES 


Failure to establish 1869, 1884 


Measure of 1845, 1853, 1889 
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Perishable Agricultural Commodities Act, 1930—Cont. 


DAMAGES—Cont. 


Measure of—Cont. 


For non-delivery 


Recovery of 
DISMISSAL 
Of complaint 1879, 1889, 1893 
Of cross-claim 1893 
DIVERSION 
By railroad on its own initiative 


EVIDENCE 


Absence of with respect to alleged accord and satisfaction 


FAILURE TO SHIP 


Defense for without merit 
F. 0. B. TRANSACTION 


Suitable shipping condition 


GOOD DELIVERY STANDARDS 


Met at destination point 


INFORMATION AS TO CONDITION 


Alleged to be false and misleading 
Found to be true 


INSPECTION 

Revealing information as to condition true 
MARKET PRICE 

Determined as of place of tender. § 2-713, U.C.C. 


NET PROCEEDS OF SALE 
Failure to pay in full 


Publication of facts 
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Perishable Agricultural Commodities Act, 1930—Cont. 


ORDER 


On reconsideration 


For undisputed amount 


REJECTION 


With reasonable cause 


RESALE 


Lateness of 


Proceeds not determinative of value, time element 


REPEATED AND FLAGRANT VIOLATIONS 
Failure to pay promptly and in full 


SANCTION 


Revocation of license 


SHIPPING INSTRUCTIONS 
Correct as given to carrier 
SUITABLE SHIPPING CONDITION 


Breach of warranty of 
Abnormal deterioration, tomatoes 


Failure to pre-cool prior to loading 


Warranty of rendered moot by failure to establish damages 


1889 
1889 
1889 


1884 
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